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[ B-169627 ]

Transportation—Rates—Export—Through Rate—Bills of Lading
Status

The fact that the commercial bill of lading covering the shipment of radio equip-
ment from Canada to California for export was required to be converted to a
Government bill of lading and a second Government bill of lading was issued for
the California to Australia part of the shipment does not preclude the application
of the lowest available rate to determine the charges from California to Australia
and the recovery from the ocean carrier of an overcharge that is the difference
between local and overland rates for ocean freight and which includes wharfage
and bauling charges. The export nature of the shipment was known to the car-
riers, and but for the requirement to use United States Government bills of
lading, a through export bill of lading would have issued, and, furthermore,
under the Government bills of lading, the shipment was made subject to the
terms and rates of commercial shipments.

To the General Steamship Corporation, Ltd., March 1, 1971:

We have for consideration an overcharge of $1,250.40 collected by
your company. The overcharge is the difference between the local
rates and lower overland rates for ocean freight, including all of the
wharfage and hauling charges collected from the shipper. Our request
for refund (Form No. 1003) was issued to you on March 21, 1969,
and you declined to refund for the reasons stated in your letter of
May 15,1969, to our Transportation Division.

The request for refund concerns a shipment consisting of three
carloads of radio equipment and antennas, part of which 'were mounted
on a trailer vehicle. The total weight of the shipment was 54,225
pounds with a volume of 6,525 cubic feet. The cargo was loaded
aboard the M/S CUMULUS at Pier 143 in Wilmington Harbor on
November 16, 1967, and the General Steamship Corporation issued an
ocean bill of lading bearing reference to Export Declaration No.
185107. The consignee of the shipment is shown on the bill of lading
as the officer-in-charge, DGO Telemetry Station, Northern Territory
Command, Larrakeyah Barracks, Darwin, Northern Territory, Aus-
tralia. This bill of lading, issued in memorandum form, makes refer-
ence to Government bill of lading (GBL) D-5332570, which was is-
sued by the National Aeronautics and Space Administration (NASA)
on November 1, 1967. Bill of lading D-5332570 shows that the cargo
was received by the “RECEIVING (LERK—BERTII 143 PA-
CIFIC AUSTRALIA DIRECT LINE S/S CUMULUS).”

The inbound billing was covered by a commercial bill of lading
converted to GBL E-8508639 which shows that this cargo originated
at Churchill, Manitoba, Canada, was consigned to the General Steam-
ship Co., for “SS CUMULUS, Pier 143,” moved direct by railroad
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and was delivered in care of the United States Despatch Agency at
Pier 143, Wilmington, California, on November 13, 1967.

Presumably, because no inbound reference was shown on the out-
bound billing you computed freight at the local rate of $84.75 per
measurement ton, $13,824.84, plus heavy lift charges of $447.18; whart-
age of $163.13; and handling of $219.31, producing total freight of
$14,654.46 for transportation to Brisbane, Australia, plus $5,165.39
for freight from Brisbane to Darwin. No question exists with respect
to this latter item of $5,165.39. Since our Transportation Division
established that the cargo originated at Churchill, Manitoba, and
traveled all rail to Pier 143, Wilmington, California, the charges were
revised to the lower overland basis of rates, that is, $79.25 per measure-
ment ton, resulting in charges of $12,927.66, plus $447.18 heavy lift
charges. The overland rates include wharfage and handling: hence,
you were requested to refund the $163.13 wharfage and $219.31 han-
dling charges as well as the excess through charges which you collected.

Your reason for declining to make the requested refund of $1,250.40
is that, as stated in your letter of May 15, 1969, the overland rates apply
only if the railroad has issued a through export rail bill of lading.
You state further that the Southern Pacific Railroad has declined to
remit its share of the overcharge and you enclose a copy of the Southern
Pacific’s letter to you dated May 9, 1969, and a copy of the tariff page
stating conditions under which the carrier will issue through export
bills of lading.

The facts regarding this shipment show that railroad cars CN556351,
CN472604 and CN661043 were loaded at Fort Churchill, Manitoba,
and switched to the Canadian National Railway on or about Octo-
ber 30, 1967. We have obtained two of the three waybills issued to
cover the movements of these cars, waybill Nos. 100756 and 100757.
The waybills show that the cars were consigned to: “PACIFIC AUS-
TRALIA DIRECT LINE C/0 SS CUMULUS LOS ANGELES
HARBOUR.” In the bodv of the waybills the following notation is
found: “FINAL DESTN SYDNEY NEW SOUTH WALES
AUSTRALIA.”

The commercial bill of lading is not available, apparently being
retained by the Southern Pacific Company, since Government bill of
lading E-8508639 was issued February 1, 1968, by the U.S. Despatch
Agency, to convert the commercial bill of lading. The Government
bill of lading makes reference to Southern Pacific Freight bills “W/B
100757,756,758.” The consignee’s certificate of delivery is accomplished
showing that the cars were received at Wilmington by the U.S. Des-
patch Agency on November 13, 1967. That same day, the U1.S. Despatch
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Agency booked the cargo and ordered the cars to Pier 143, where the
S/S CUMULUS was loading. Two weeks earlier on November 1, 1967,
while the shipment was en route from Churchill, Manitoba, to Wil-
mington, California. NASA issued bill of lading D-5332570 to cover
the voyage from Wilmington to Darwin, Northern Territory, Aus-
tralia. s previously stated, receipt of the shipment for the vessel is
shown to be by the “RECEIVING CLERK—BERTH 143 PACIFIC
AUSTRALIA DIRECT LINE, S/S CUMULUS,” and bill of lading
D-5332570 shows the total volume of the cargo to be 6,525 cubic feet
and the weight to be 54,225 pounds. This is exactly the cube and weight
shown on the export billing instructions by the 17.S. Despatch Agency
on November 13,1967, the day the cars arrived in Wilmington.

Thus, the following facts are established: (1) the shipment moved
from Churchill, Manitoba, via all rail direct to Pier 143 at Wilmington
on billing that showed the shipment was for export to Sydney, Aus-
tralia; (2) the shipment at no time left the possession of the carriers;
and (3) the Government bill of lading covering the voyage from Wil-
mington to Darwin, Australia, was issued prior to the time the ship-
ment left the possession of the railroad at the port of exportation.
Reference to Government bill of lading D-5332570 is shown on the
U.S. Despatch Agency’s export billing instructions and on the memo-
randum ocean bill of lading issued at Los Angeles on November 16,
1967.

We believe these facts show that both the originating rail carrier,
the Canadian National Railway at Churchill, Manitoba, and the ocean
carrier were fully informed of the export nature of the shipment, and
that it was for transportation beyond Pier 143, Wilmington, Cali-
fornia. Under these circumstances we also believe that but for the fact
that United States Government property was involved and United
States Government bills of lading were required a through export bill
of lading would have been issued by the Southern Pacific Company
at Wilmington in accordance with Part 1, Item 760 of Tariff No. 29-N,
set forth in the copy of the tariff page furnished with your letter of
May 15,1969.

In accordance with applicable Government regulations, the com-
mercial bill of lading for the movement from Churchill, Manitoba, to
Wilmington, California, was converted to Government bill of lading
E-8508639. .\ second GGovernment bill of lading to cover the voyage
from Wilinington to Australia was issued 2 weeks before the shipment
arrived in Wilmington. Conditions 2 and 3 on the back of the Govern-
ment bill of lading provide :

2. Unless otherwise specifically provided or otherwise stated hereon, this bill

of lading is subject to the same rules and conditions as govern cqmmercial ship-
ments made on the usual forms provided therefor by the carrier.
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3. Shipment made upon this bill of lading shall take no higher rate than would
be charged had the shipment heen made upon the uniform straight bill of lading,
uniform express receipt, or other forms usually provided by carriers for com-
mercial shipments.

Accordingly, the use of the Government bills of lading pursuant to
required standard Government procedures does not preclude the
application of the lowest available rate to determine the charges for
the voyage from Wilmington, California, to Australia. We again
request that you refund the $1,250.40 found overpaid on this ship-
ment ; the refund should be made promptly to avoid other collection
procedures for the recovery of the overpayment.

[ B-171326 ]

Pay—Retired—Concurrent Military Retired and Civilian Service
Pay

Although the civilian position held by a retired officer of a Regular component
of the uniformed services in the United States Army Special Services Agency,
Europe- 4 local nonappropriated fund activity—is a position subject to the re-
duction of retired pay prescribed by § U.S.C. 5332(D), a reduction is not required
in the officer’s retired pay as the reduction would exceed the amount the officer
receives from his civilian employment with an additional reduction in retired
pay, a result that is not within the contemplation of the Dual Compensation Act
of 1964, for it is unreasonable to require the retired officer to accept a smaller
amount after employment in a civilian position with the Govermment than the
amount of retired pay he was receiving before that time.

Statutory Construction—Legislative Intent—Statute as a Whole

When giving effect to the plain mreaning of words in a statute leads to an absurd
or unreasonable result clearly at variance with the policy of the legislation
as a whole, the purpose of the statute rather than its literal words will be
followed.

To the Secretary of the Army, March 5, 1971:

There is before this Office for consideration the claim of (‘olonel
Asa C. Black, United States Army, retired, which is based on the col-
lection action being taken against him as a result of a determination by
Army authorities that his employment with the United States Army
Special Services \gency, Europe, in a local national nonappropriated
funds position during the period November 6, 1967, through June 4,
1969, was employment by the United States Government within the
purview of the dual pay provisions of law contained in 5 U.S.C\. 5531~
5537.

Section 5531 (2) of Title 5 provides:

(2) “position” means a civilian office or position (including a temporary, part-
time, or intermittent position), appointive or elective, in the legislative, executive,
or judicial branch of the Govermmnent of the United States (including a Govern-

ment corporation and a non-appropriated fund instrumentality under the juris-
diction of the armed forces) or in the government of the District of Columbia.



Comp. Gen.]  DECISIONS OF THE COMPTROLLER GENERAL 605

Section 5532 (b) provides, in pertinent part, that :

(b) A retired officer of a regular component of a uniformed service who holds
a position is entitled to receive the full pay of the position, but during the period
for which he receives pay, his retired or retirement pay shall be reduced to an
annual rate equal to the first $2,000 of the retired or retirement pay plus one-half
of the remainder if any. * * #

We do not question the determination made by the Department of
the Army that Colonel Black held a position within the meaning of
section 5532 (b) during the above-mentioned period. While he also ap-
pears to take the same position, he objects to the conclusion that because
of the dual pay situation which resulted from his employment during
the period December 6, 1967, through August 31, 1969—his employ-
ment from June 5 through August 31, 1969, apparently was in a “US-
NAF position with the Operations Division” of the above-mentioned
agency—his retired pay should have been reduced in the amount of
$7,904.06. Since that amount exceeds by approximately $3,000 the pay
he received from his civilian employment, it appears that the collection
of that sum will have the net effect of reducing the compensation from
his civilian employment to zero and requiring an additional reduction
of approximately $3.000 in his retired pay. It appears that no dual pay
situation was involved during the first 30 days of his part-time employ-
ment, that is, during the period November 6 to December 5, 1967. See
sectlon 5332 (c) (2).

Although a literal interpretation of the language used in 5 U.S.C.
5532(b) may seem to require the action taken by the Department of
the Army in this case, it is our view that the Congress did not intend
that any retired officer of a Regular component of a uniformed service
should receive a smaller amount (total of retired pay plus civilian
compensation) after accepting a civilian position with the Govern-
ment, then the amount of retired pay he was receiving before that time.
It appears reasonably clear that in permnitting dual pay, the Congress
must have intended that such pay would increase or, at the very least,
would not reduce the income of the officer involved at the time he
accepted the civilian employment.

The courts have often held that when giving effect to the plain
meaning of words in a statute leads to an absurd or unreasonable result
clearly at variance with the policy of the legislation as a whole, the
purpose of the statute, rather than its literal words will be followed.
Perry v. Commerce Loarn (Yo., 383 U.S. 392 (1966). See also United
States v. American Trucking Association, Ine., 310 U.S. 534 (1940),
and 7akao Ozawav. United States, 260 1.8, 178 (1922).

The general purposes of the Dual Compensation Act of 1964—mnow
codified in 5 U.S.C. 5531-5537-—as expressed by the Committee on Post
Office and Civil Service, House of Representatives, on page 2 of Report
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No. 890, November 7, 1963 (to accompany I.R. 7381, 81st Congress,
1st session), were to codify all existing dual compensation and dual
employment laws into one law, which would be relatively simple to
interpret and administer; would eliminate the hardships caused in-
dividuals as a result of good faith misunderstandings of the applica-
tion of the law; and would provide equitable treatment for all retired
military personnel with respect to their employment in Federal civilian
positions.

The prime function of earlier dual compensation provisions involv-
ing retired military personnel was to put a linitation on the total
amount of compensation or pay which may be paid to a retired military
member who accepts a civilian position with the Government. In sec-
tion 212 of the 1932 Economy Act, 5 U.S.C. 59a (1952 ed.), one of the
statutes repealed by the 1964 act, that limitation was fixed at $3,000
per year (later increased to $10,000). It was phrased in terms of civil-
ian salary, plus sufficient retired pay to equal the statutory limitation.
If the civilian salary exceeded the limitation and retired pay was less,
no right accrued to retired pay. If the retired pay exceeded the limita-
tion, the person concerned could elect to receive retired pay. Whatever
the circumstances, he could not get less than his retired pay. Thus,
both a maximum and a minimum were put on the total amount a
retired member could receive by accepting a civilian job with the
Government.

The intent of the Congress as to this type of situation was made clear
in the 1932 act and since the intent of the 1964 act was to incorporate
the 1932 act and other laws into one law which would provide fair
treatment to retired military personnel, it would appear improper to
impute to the Congress an intent to change the law in a manner which
could produce results which seem utterly unfair.

Where, as here, an officer’s retired pay exceeds the dual pay limita-
tion prescribed in the statute, collection of an amount from his retired
pay which is in excess of the compensation received in connection
with his civilian employment would, in effect, require the untenable
conclusion that he must not only work with no compensation at his
civilian job, but must forfeit part of his retired pay, as well and thus,
in effect, pay the Government for the right to render services to it in
a civilian capacity. We are unwilling to conclude that Congress could
have intended that result. Cf. 44 Comp. Gen. 266 (1964).

To the extent that anything said in 47 Comp. Gen. 185, Septem-
ber 27, 1967, is in conflict with the views expressed above, that decision
no longer will be followed.

It is noted that the letter of April 17, 1970, to Colonel Black from
the United States Army Finance Center, indicated that $200 a month
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is being deducted from his retired pay. Such action should be termi-
nated when a total equal to the amount of civilian compensation he
received during the period December 6, 1967, to August 31, 1969,
has been collected. Colonel Black is being furnished a copy of this
decision.

[ B-171767 }

Pay—Retired—Advancement on Retired List—Pay Adjustment

Members of the uniformed services advanced in grade on the retired list without
regard to whether their active duty service in a higher grade was in a temporary
or permanent grade or whether the satisfactory service was in the same service
from which retired may be paid adjustments in retired pay from date of retire-
ment, even though the required administrative approval of satisfactory service
was made more than 10 years subsequent to retirement, for under the rule that
a claim which by statute is not payable until its validity is determined by a
designated agency does not accrue until the determination of validity has been
made, the members’ claims for adjustment of their retired pay are not barred
by the act of October 9, 1940, as the 10-year statute of limitation began to
run from the date of the administrative determination of entitlement to the
higher grade and not the date of retirement.

Statutes of Limitation—Claims—Date of Accrual—Administrative
Determination

Since a claim which by statute is not payable until its validity is determined by
a designated agency does not accrue until the determination of validity has been
made, it is not barred until 10 years after the administrative determination is
made and, therefore, the application of the act of October 9, 1940, the 10-year
statute of limitation, does not take effect until secretarial approval of the ad-
vancement of members on the retired list without regard to whether the satisfac-
tory active duty service was in a permanent or temporary grade, or in the service
from which retired. Readjustment payments that had been disallowed may be
paid administratively, as well as future claimns, whether the retirement was
for disability or under 10 U.S.C. 8964, and notwithstanding the member’s higher
grade was in the service from which retired, and the order effecting a change to
the higher grade constitutes the date of administrative determination of satis-
factory service in the higher grade when issued on the same day as the
determination.

To Lieutenant Colonel N. C. Alcock, Department of the Air Force,
March 8,1971:

Your letter of December 31, 1970, requests a decision concerning
the application of the act of October 9, 1940, ch. 788, 54 Stat. 1061,
31 U.S.C. T1a, 287, to the payment of adjustments in retired pay when
members of the uniformed services are advanced in grade on the retired
list. Your request for decision has been assigned Air Force Request
No. DO-AF-1110 by the Department of Defense Military Pay and
Allowance Committee.

In decision of March 23, 1970, 49 Comp. Gen. 618, we held that
where an existing statute authorizes the computation of the retired
pay of a member of an armed service on the basis of the pay of a grade
in which the member had served satisfactorily (as determined by
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proper authority) which is higher than the grade on which he is other-
wise entitled to compute his retired pay, payment of retired pay
computed on the pay of that higher grade will be passed to credit
in disbursing officers’ accounts without regard to whether that grade
was a temporary or permanent grade, subject to the above-cited act
of October 9,1940. We further stated that such action in any particular
case will depend upon an appropriate administrative determination as
to satisfactory service where such determination is required by the
applicable statute.

Our decision of March 23, 1970, followed a series of decisions by
the United States Court of Claims, including the cases of Friestedt v.
United States, 173 Ct. Cl. 447 (1965), and Miller v. United States, 180
Ct. Cl. 872 (1967), wherein the court reached conclusions which were
not in agreement with views expressed in earlier decisions of this
Office with respect to the interpretation of statutes concerning the
highest temporary and permanent grade in which retired members had
served satisfactorily on active duty and the “same service” rule enunci-
ated by this Office in a number of decisions beginning with our decision
of May 3,1950,29 Comp. Gen. 437.

The above-cited decisions of this Office precluded the administrative
payment of retired pay based upon certain higher permanent grades
held in the same service and higher grades held in an armed service
different than that from which retired. Presumably, because of such
decisions the armed services did not advance retired members on the
retired list to a higher grade, which the Court of Claims held to be
authorized, until our decision of July 8, 1966, 46 Comp. Gen. 17,
with respect to certain disability retirements and our decision of March
23, 1970, 49 Comp. Gen. 618, with respect to retirements generally
where advancement in grade upon retirement was authorized by
statute.

Your letter refers to two cases where members theretofore retired
for disability were advanced on the retired list in 1968 and 1969 to
a higher permanent grade in which the cognizant Secretary determined
the member had served satisfactorily. In one case member A was retired
for disability in 1944 in the grade of private (E-1) and was paid
retired pay as a private first class (-2) pursuant to the act of May T,
1932, ch. 171, 47 Stat. 150, and section 203(e) of the act of June 29,
1948, ch. 708, 62 Stat. 1086, effective June 29, 1948. Ile was advanced
on the retired list to the grade of technical sergeant (1~6) retroactive
to retirement date on August 30, 1968, as authorized by our decision
of July 8,1966,46 Comp. GGen. 17.

Member A’s claim for the difference between the retired pay of
grades E~6 and E-2 was allowed in the amount of $8,538.36 for the
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period October 30, 1958, through September 30, 1968, by settlement of
our Claims Division dated August 12, 1969. That settlement disallowed
that part of his claiin which covered the period June 29, 1948, through
October 29, 1958, for the stated reason that it was barred by the act
of October 9, 1940, because it related to a period which was more than
10 years prior to the date of receipt of such claim in our Office on
October 30),1968.

Member B was retired for disability on August 29, 1958, in the
grade of airman first class (E-4). On August 22,1969, he was advanced
on the retired list to master sergeant (E-7) retroactive to retirement
date. His claim for the difference between the retired pay of grades
E-7 and E-+ was allowed by our Claims Division in the amount of
$4,592.05 for the period September 25, 1959, through September 30,
1969. His claim for the period August 30, 1958 through September 24,
1959, was disallowed by our Claims Division for the stated reason
that his claim for the period prior to September 25, 1959, was barred
by the act of October 9,1940.

You request decision whether the above claims for the periods more
than 10 years prior to their receipt in the General Accounting Office
are barred by the 1940 act.

In decision of May 16, 1955, 34 Comp. Gen. 605, we held that a claim
which by statute is not payable until its validity is determined by a
designated agency does not accrue until the determination of validity
has been made and, hence, that such a claim is not barred by the act of
October 9, 1940, until 10 years after such administrative determina-
tion is made.

In decision of March 3, 1959, B-138417, we held that, since the Sec-
retary of the Navy did not advance the retired enlisted member of
the Navy there involved to chief boatswain, the highest temporary
grade satisfactorily held by him, until February 7, 1949, his “right to
retired pay on the basis of that higher grade could not legally have
accrued until February 7, 1949,” and that therefore his claim for
adjustment in his retired pay for the period beginning March 1, 1946,
based on such advancement, which was first received in this Office on
February 13, 1958, was not barred by the act of October 9, 1940.

In decision of September 29, 1970, B-170331, we said that since an
enlisted member of the Coast Guard retired in grade E-6 was not
entitled to compute his retired pay on the grade of E-7 “unless and
until a proper administrative determination of satisfactory service in
the higher grade is made, his right to retroactive adjustment will ac-
crue as of the date of such determination and the act of October 9,
1940, will not be applicable.”
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You suggest that the action of our Claims Division in disallowing
that part of the above-cited claims for the period more than 10 years
before receipt thereof in the General Accounting Office is inconsistent
with the above-cited decisions and vouchers covering the disallowed
portions thereof are submitted for reconsideration as to propriety of
payment.

The above-cited decisions are for application with respect to the
cases of the retired enlisted men here involved. Since their right to
retired pay based on the higher grade was dependent upon their ad-
vancement on the retired list on August 30, 1968, and on August 22,
1969, respectively, their claims were timely filed. Accordingly, pay-
ment of the submitted vouchers is authorized and they are returned
herewith for payment, if otherwise correct.

You say that there are numerous other similar claims now pending
at various stages and ask that the following additional related ques-
tions be answered in order to establish guidelines for handling these
and other types of cases:

a. Will it be necessary, on those cases where the Claims Division has disal-
lowed that portion aeccruing prior to ten years from receipt date in GAO, to re-
submit vouchers for such disallowed amounts to your Claims Division for ap-
proval, prior to any supplemental settlement by this office?

b. May future cases, which have not yet been submitted to the Claims Divi-
sion, be settled here without approval by your Claims Division?

¢. Does the date of the Secretarial order effecting change to a higher grade on
the retired list constitute the date of an administrative determination of satis-
factory service in the higher grade within the meaning of that term as used in
B-170331, 29 September 1970, insofar as the Act of 9 October 1940 is involved?

d. Would your answer in the two attached cases (or to any of the preceding
questions) be different if the individuals involved were retired for reasons other
than physical disability and advanced on the retired list under 10 U.S.C. 8964
after 30 years active and retired service?

e. Would your answer likewise be different if the member held such higher
grade in the service from which he retired (or in its predecessor for those re-
tired from the Air Force) as opposed to a higher grade held in another branch of
service? »

On the basis of the foregoing discussion, questions “b” and “¢” are
answered in the affirmative and questions “a,” “d” and “e” are an-
swered in the negative. The affirmative answer to question “c” is based
on the assumption that the Secretarial order effecting a change to a
higher grade is issued on the same day an administrative determina-
tion of satisfactory service in the higher grade is made. See B-170331,
September 29, 1970,

[ B-171321}

Officers and Employees—Training—Expenses—Meals and Room
at Headquarters
The cost of catering services furnished Ly a hotel located in the District of

Columbia to a conference held pursuant to the Government Employees Training
Act, 5 U.S.C., Chapter 41, and considered a proper administrative expense when
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necessary to achieve the objectives of a training program, may be paid, the pro-
hibition in 40 U.S.C. 34 regarding the procurement of hotel room accommodations
in the District of Columbia in the absence of an express appropriation for the
rental of space for Government use in the District having no application, even
though the cost of using the hotel facilities are included in the catering charges,
as the cost of the space is merely a cost item included by the hotel in fixing cater-
ing charges and the rental of space per sc¢ is not involved.

To Floyd F. Terranova, United States Department of Agriculture,
March 9, 1971:

This 1s in reply to your inquiry of November 17, 1970, whether you
may certify for payment a bill in the amount of $8,427.02 from the
Washington Hilton, a hotel located in the city of Washington, District
of Columnbia, for catering services rendered the Agricultural Research
Service, U.S. Department of Agriculture.

The services of the hotel were obtained incident to a Science and
Educational Training Conference on Professional Growth and Devel-
opment conducted by the Agricultural Research Service pursuant to
the Government Employees Training Act,now codified in chapter 41 of
Title 5, United States Code. The hotel, as reflected by the bill and sup-
porting documents, catered five luncheons and three dinners and ren-
dered other related and incidental services for the conference. The
services were provided on the basis of a purchase order, No. RB-7862-
ARS-1T1, October 9, 1970, which called for catering services (lunch-
eons, dinners, and coffee breaks) for 180 people during the period Oc-
tober 12 through Qctober 16, 1970, at the stipulated price of $9,155.80
for the job. It appears that less than 180 persons attended the confer-
ence, a fact reflected in the amownt of the bill.

The furnishing of subsistence incident to the conduct of a training
program under the Government Employees Training Act has been
recognized as a proper administrative expense where it is determined
that the providing of meals, even though an employee is not in a travel
status, is necessary to achieve the objectives of the training program.
See 39 Comp. Gen. 119 (1959) ; B-165242, October 3, 1968.

Herein the justification for the procurement of the catering serv-
ices is explained as follows:
= # = In order to achieve the goals of the § & B Training Conference on Profes-
sional Growth and Development, it was necessary to establish and maintain
several conditions. One of the most important of these conditions was the estab-

lishment of an environment which required, stimulated, and fostered communi-
cation among participants and helped them identify with each other.

In order to develop this communication and sense of identity, the Conference was
structured so that participants would interact as often as possible. A minimum
of “free time' was structured into the agenda. The interchange afforded during
meals was an important and necessary element in the design of the conference.
These meals were to pronote a natural mixing of conference participants in an
informal environment. The amount of time available for meals had to be kept
to a minimum so that the agenda would proceed as scheduled. This need for time
required that participants dine together. In addition. the meals were also working
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sessions. It was planned that participants would discuss their problem assign-
ments during meals, and for those sessions where speakers were scheduled, inter-
act with the speakers and each other. For these reasons it was determined not
to be feasible to excuse conference participants for meals outside of the training
environment, but in the best interest of the Government to have the required
meals catered. The requirement consisted of furnishing all services attendant to
catering the conference, i.e., materials such as tables, chairs, china, silver and food
to serve 180 people for five luncheons, three dinners and five coffee breaks. As
provided by section 10 of the Government Employees’ Training Act, Public Law
85-507, appropriated funds may be used to cover the necessary expenses includ-
ing meals of employees in training. (Reference 39 CG 119) * * #,

That the training session was held in the District of Columbia gave
rise to doubt of the propriety of certifying this claim for payment. In
connection therewith you refer to a sentence in a decision of this Office
involving a training program conducted in the District of C'olumbia,
49 Comp. Gen. 305 (1969). Therein, as quoted in your letter, it was
stated :

* * * Concerning the procuring of hotel service and facilities and furnishing
them, in king, to participant trainees who are in a travel status, we see no legal
objection to such procedure provided the accommodations are not situated in

the District of Columbia and that the procedure is administratively determined
to be an appropriate means of incurring necessary training expenses.

The quoted statement, particularly regarding the District of Clolumbia,
had reference to the procurement of hotel room accommodations. It
was predicated on 40 U.S.C. 34, prohibiting in the absence of an ex-
press appropriation therefor the rental of space for Government use
in the District of Columbia. This is abundantly clear from a subsequent
statement in the decision with reference to statutory authority for the
training of military personnel :

% # © In view of such authorities the procurement of and the furnishing of
rooms to military personnel-—provided it is not space rented in the District of
Columbia—would be authorized if necessary for full participation in the training
and reimbursement therefor from available military appropriations would be
proper.

Undoubtedly there is included in the catering (meal) charges of the
Washington Hilton the cost of space, i.e., the cost of using the hotel
facilities. However, the inclusion of the cost of space--among other
costs—by the hotel in fixing its normal catering or meal charges does
not require the conclusion—at least in this case--that the rental of
space is involved, since the cost of space would be merely one of the
cost items included by the hotel in fixing its catering charges. We
therefore do not consider the present situation within the purview of
40 T.S.C" 34. That being so and as it is administratively explained that
because of the unique objectives of the training conference Government
facilities were not adequate for the purpose, and of the various com-
mercial facilities in the greater Washington area---where it was con-
sidered desirable to hold the conference—only the Washington Hilten
Hotel could accommodate a group of 180 people during the required
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period of October 12 through October 16, we perceive no substantial
legal basis for withholding payment on this claim.

Accordingly, you are advised that you may properly certify for
payment the sum of $8,427.02 claimed.

[ B-171915 ]

Claims—Assignments—*‘Financing Institutions” Requirement—
Pension Funds

The assignment of moneys to become due from the United States under a lease
agreement may be made to the Public Employees’ Retirement System and the
Ntate Teachers’ Retirement System of the State of California using trust funds
to furnish permanent financing for a building being constructed for the Govern-
ment. The Systems qualify as “financing institutions” within the purview of the
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203, as nothing in the
act indicates the exclusion of pension funds, and the primary function of the
trust corpus, together with the trustees, is the investing of the assets of the trust.
However, the act limits assignment to one party, “except that any such as-
signment may be made to one party as agent or trustee for two or more parties
participating in such financing.”

To Lillick, McHose, Wheat, Adams & Charles, March 10, 1971:

We refer to your letter dated February 5, 1971, with enclosures, on
behalf of Russell & Associates-Fresno, Ltd. (Russell), requesting our
opinion as to whether the State of California, Public Employees’ Re-
tirement System and the State of California, State Teachers’ Retire-
ment System are “financing institutions” within the purview of the
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203.

You state that Russell entered into a lease agreement on May 28,
1970, with the General Services Administration, Public Buildings
Service, under which Russell is constructing and will lease to the United
States Government an Internal Revenue Service Center (Center), in
Fresno, California. You state further that this Center has been under
construction for several months and Russell is now in the process of
completing its financing arrangements. In this regard, it is stated that
Russell has entered into an agreement with the State of California,
Public Employees’ Retirement System and the State of California,
State Teachers’ Retirement System (Systems) whereby the Systems
will furnish the permanent financing for the project upon its comple-
tion and acceptance by the Government. Under this agreement, you
state the systems will purchase Russell’s promissory note secured by a
first trust deed on the facility from the First National Bank of Min-
neapolis (Bank), which will furnish the interim, or construction,
financing.

Both the Bank and the Systems require assigninents of moneys to
become due to Russell from the Government under the lease as a. con-
dition of their respective financings. As a condition of the interim loan,

448-350 0—71——2
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the Bank requires a binding agreement by the Systems to purchase the
interim loan from the Bank when the Government has taken possession
and accepted the facility. Before issning such a commitment, the Sys-
tems require confirmation that they in fact qualify as “financing in-
stitutions” within the purview of the Assignment of Claims Act of
1940.

You describe the function of the Systems as follows:

The State of California Public Employees’ Retirement System is instituted
under the Californ®  Public Employees’ Retirement Law. (Calif. Government
Code, Sections 20000 et seq.) Its function is to collect contributions from public
employees of < « State and agencies within the State. administer and invest
the mones s so ollected, and pay retirement benefits. In discharging said fune-
tion: it invest in, omong other things, obligations secured by mortgages on
real property. (37 Opinions of the California Attorney General 92). A copy of
the most recently available Annual Report of the Retirement System is for-
warded herewith.

The State of California State Teachers’ Retirement System is instituted
under the State Teachers' Retirement Law. (Calif. Education Code, Sections
13801 et weq.) Its function is to colleet contributions from teachers of publie
schools 1. the State, administer and invest the moneys so collected, and pay
retiremei:t benefits. In discharging said function it invests in, among other
things, obtigations secured by mortgages on real property. A copy of the most
recent available Annual Report of this System is forwarded herewith.

The ‘ssignment of Claims Act provides that moneys due or to
become due from the United States under a contract providing for
payments of $1,000 or more may be assigned to a “bank, trust com-
pany, o other financing institution” if certain conditions not at
issue here at met.

We stated at 40 Comp. Gen. 174,175 (1960) as follows:

The assets of pension trusts, as with insurance companies, are increasingly
being invested in long term secured loans. Nothing appears in the legislative
history of the act indieating any Congressional intent that pension trust funds
shou'd be excluded: nor does any reason appear, either from the purpose of
the act or the interests of any of the parties to the transaction, for excluding
them. In this instance, Article V of the Trust Agreement sets out as a primary
duty of the trustees the investment and reinvestment of pension prineipal and
income in loans. seeurities and property. We held in 36 Comp. Gen. 290 that
pension trust funds may be used for loans secured by an assignment pursuant
to 31 U.8.C. 203. We conclude, therefore. that the assignment may not be regarded
as invalid by reason of the source of funds for the loan in consideration for
which the assignment is made providing the assignee qualifies as a “financing
institution” under the act.

A financing institution is one which deals in money as distinguished from
other commodities as the primary function of its business activity. 22 Comp.
Gen. 44. Such institution may be an individual or a partnership as well as a
corporate organization. 20 Comp. Gen. 415.

We stated further that the trust corpus. together with the trustees.
whether individual, corporate or otherwise, having as a primary func-
tion the investing of assets of the trust, may be regarded as a financing
institution within the meaning of the Assignment of (laims Act. We
find no reason to distinguish between a private corporate pension
trust involved in our decision quoted above and those for employees
of the State of California as presented in the instant case.
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Accordingly, we find no basis in the facts presented to conclude
that the Systems would not be a proper assignee under 31 U.S.C.
203. However, please note that under the language of the statute the
assignment shall not be made to more than one party “except that
any such assignment may be made to one party as agent or trustee
for two or more parties participating in such financing.”

[ B-158097 ]

Transportation — Automobiles — Military Personnel — Container-
ship Ocean Transportation

The cost of the overland movement of privately owned motor vehicles of mem-
bers of the uniformed services incident to their shipment overseas pursuant to
10 U.8.C. 2634 when a member is ordered to make a permanent change of station
may be paid from appropriated funds where the vehicles are placed in containers
some distance from shipside, as this kind of service is within the scope of sec-
tion 2634 relating to the use of “American shipping services.” Also there is no
objection to an ocean carrier accepting containerized cargo at a port from which
it does not operate a containership and transporting the vehicle for its own
convenience and at its own expense to another port from which it operates the
containership, where the overall cost to the Government is as if the vehicle
moved by water from the port to which delivered.

Transportation—Automobiles—Military Personnel—Land Trans-
portation

The authority in 10 U.S.C. 2634 for the shipment at Government expense of
privately owned vehicles of members of the uniformed services ordered over-
seas on a permanent change of station does not permit the land movement of
vehicles from one port to another in order to utilize U.S.-flag shipping—and
although it is permissible to ship vehicles by water at Government expense
from one port to an alternate port for transshipment to U.S.-flag carriers, prudent
management should require owners to deliver their vehicles to the ports from
which U.S.-flag shipping is available—nor is the land movement of vehicles
between two ports authorized under section 2634 where the vehicle is delivered
to a port from which no ocean transportation is reasonably available.

Transportation—Automobiles—Military Personnel-—Authority—
Scope

‘Where the transportation services accorded the privately owned vehicles of
members of the uniformed services transferred overseas under permanent
change of duty station orders is a joint one by ocean and land carriers, the move-
ment cannot be characterized as an “American shipping service” under 10 U.S.C.
2634, and the service, therefore, is unauthorized, even though more economically
than port-to-port water transportation. Also beyond the scope of the section is the
inland movement of vehicles to permit use of water-land transportation by
U.S.-flag carriers and United States land carriers in order to obviate use of
foreign flag, port-to-port water transportation. The authorization for shipment
of privately owned vehicles at Government expense is limited to transportation
by water and such inland movements as are necessarily incidental to the water
transportation and capable of being performed by ocean carriers as bona fide
“shipping services.”
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To the Secretary of the Navy, March 12, 1971:

Further reference is made to letter of Qctober 20, 1970, from Mr.
John W. Warner, Under Secretary of the Navy, concerning overland
movements of privately owned motor vehicles of military personnel
(POVs). Approval is sought for payment for the following kinds
of overland movements:

1. the movement of a motor vehicle between the staging area of a port and a
ship pursuant to loading and discharging operations;

2. the overland movement of & motor vehicle between two ports when one
or more of the following conditions are met:

a. where such movement is required to utilize U.S.-flag shipping;

b. where the ocean carrier offers such movement without additional
charge in lieu of moving the vehicle on his ship;

¢. where 1o ocean transportation is reasonably available from the port
where the vehicle is delivered;

d. where such movement combined with the costs of the connecting water
movement is less expensive than uti'izing direct water service from the port
where the vehicle is delivered.

Jurrent statutory authorization for the shipment at Government
expense of privately owned vehicles of servicemen is codified as
section 2634 of Title 10 of the United States Code and reads, in perti-
nent part, as follows:

(a) When a member of an armed force is ordered to make a change of per-
manent station, one motor vehicle owned by him and for his personal use or the
use of his dependents may, unless a motor vehicle owned by him was transported
in advance of that change of permanent station under section 406(h) of title
37, be transported, at the expense of the United States, to his new station or such
other place as the Secretary concerned may authorize—

(1) on a vessel owned, leased, or chartered by the United States;

(2) by privately owned American shipping services; or

(8) by foreign-flag shipping services if shipping services described in
clauses (1) and (2) are not reasonably available.

It will be seen that the statutory authorization is phrased in terms
of transportation on “a vessel owned, leased, or chartered by the United
States,” or “by privately owned American shipping services,” or by
“foreign-flag shipping services.” At one time the authorization was
limited to transportation on “a vessel owned by the United States™ or
on “a Government-owned vessel.” See, for example, sections 4748, 6157
and 9748, Title 10, United States Code, Supp. IV, 1952 Edition. Be-
cause the authorization has since been broadened to include transpor-
tation by “American shipping services,” and by “foreign-flag shipping
services” in some circumstances, it has been argued that congressional
use of the term “shipping services,” rather than “ships” or “vessels.”
indicated that the authorization was meant to inclunde something more
than mere pier-to-pier, port-to-port water transportation.

The argument seems plausible and we are inclined to view the statu-
tory language as encompassing not only transportation by water but

also such inland transportation service as is necessarily incidental to
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transportation by water if it is customarily or usually available from
and performed by ocean carriers and can thus be characterized as an
American or foreign-flag shipping service. With this view in mind, we
discuss below the various inland movements referred to in Mr.
Warner’s letter.

The movement of a motor vehicle between the staging area of a port
and a ship pursuant to loading and discharging operations is said to be
required in order to use the new containership method of ocean trans-
portation for shipment of POVs. In the past, these vehicles were deliv-
ered by the owners at their expense to shipside for loading aboard con-
ventional breakbulk vessels at port of origin and delivery was accepted
by the owners at shipside at port of destination. Now, however, because
of the rapid changeover by ocean carriers from breakbulk operations
to containership operations, the availability of breakbulk vessels is
declining while the availability of containerships is increasing.

In these circumstances, in order to ship POVs by water, it is often
necessary to utilize containers, and stowage of the vehicles in the con-
tainers must be performed in a terminal area located some distance
from shipside. Thus an overland movement from the point at which
the vehicle is placed in the container to the point at which the container
can be loaded aboard the vessel is required. A specific illustration of
this situation is the proposal by Matson Navigation Company to move
POVs from the military terminal in Oakland, California, to the com-
pany’s containership terminal at a charge of fifty cents per measure-
ment ton (page 3 of Mr. Warner’s letter). We believe a service of this
kind is within the scope of the statutory authorization relating to use
of “American shipping services” and thus may properly be paid for
from appropriated funds.

Another problem relating to the use of the containership method
for ocean transportation of POVs arises from the fact that container-
ships usually are operated from a limited number of major ports.
Whereas conventional breakbulk vessels often call at several different
ports in order to load or discharge cargo, it is customary for the con-
tainership to operate from a major port with the cargo moving to the
ship from other ports and places by feeder ship or conventional land
transportation facilities. It sometimes happens, therefore, that an ocean
carrier may accept containerized cargo at a port from which it does not
operate a containership and thereafter transport the cargo for its own
convenience and at its own expense to another port from which it does
operate a containership.

A specific illustration of this situation is the proposal by Container
Marine Lines and United States Lines to move POVs overland from
the Army Terminal in Philadelphia to New York for loading aboard
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a containership, with the overall cost to the Government being the same
as if the cargo had been moved by water from the Port of Philadelphia
(page 4 of Mr. Warner’s letter). Since this service 1s performed by the
ocean carrier at its own expense and for its own convenience, we see
nothing in the current statutory authorization for the transportation
of POVs at Government expense that would prohibit use of such serv-
ice if it is available. As to whether such transportation can be lawfully
performed by an ccean carrier under existing regulatory statutes, we
express no ¢pinion.

In the case of inland movement of POVs at Government expense
from one port to another port solely because such movement is required
in order to utilize U.S.-flag shipping, it is our opinion that such trans-
portation is not authorized unless it can be obtained from an ocean car-
rier under circumstances similar to those discussed above. In other
words, it is our opinion that the current statutory authorization does
not permit shipment under Government contracts with land carriers
from one port to another port in order to use U.S.-flag ships. It would,
of course, be permissible to ship POV’s by water at Government expense
from one port to an alternate port for transshipment to T.S.-flag car-
riers. However, prudent management considerations would seem to
dictate that POVs would be required to be delivered at the owners’
expense to the ports from which U.S.-flag shipping is available. Sim-
ilarly, it is our opinion that land movement of POVs at Government
expense (unless available as a legitimate ocean carrier “shipping serv-
ice”) from a port from which no ocean transportation is reasonably
available is not authorized under the statute.

Finally, the letter refers to inland movements which are part of
water-land transportation between ports in circumstances where the
cost of the water-land movement is less than the cost of port-to-port
water transportation or where such water-land movement will permit
use of U.S.-flag shipping (for the water movement) in lieu of port-
to-port water transportation by foreign-flag shipping. A specific illus-
tration of a situation where water-land transportation costs were lower
than port-to-port water transportation costs is that considered in our
opinion dated March 25, 1966, 45 Comp. Gen. 608, referred to in Mr.
Warner’s letter. There the Alaska Steamship Company and the Alaska
Railroad had offered a joint service for transportation of POVs by
water from Seattle, Washington, to Whittier, Alaska, thence by rail to
Anchorage, Alaska. Because the service was a joint one by the ocean
carrier and the railroad and thus could not be properly characterized
as an “American shipping service,” we held that the service was unau-
thorized even though it was more economical than the port-to-port
water transportation then available. We adhere to the conclusion
reached in that decision.
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As to the inland movement of POVs to permit use of water-land
transportation by U.S.-flag carriers and United States land carriers,
in order to obviate the use of foreign-flag, port-to-port water transpor-
tation, we believe such transportation also is beyond the scope of the
current authorization. Illustrative of the problem is your proposal to
ship POVs from Europe via U.S.-flag vessels to Gulf Coast ports,
thence by land to the Port of Seattle, Washington. It is said that at
present port-to-port water transportation from Europe to the Port of
Seattle is available only in foreign-flag ships. Transportation now is
available by U.S.-flag carriers to Gulf Coast ports, thence by overland
transportation facilities to Seattle, at an overall cost approximating
the port-to-port water transportation costs of foreign-flag carriers.

In these circumstances, it is suggested that such water-land trans-
portation should be utilized in order to afford a reduction factor in the
present balance-of-payments situation between this country and other
nations. The argument clearly has merit but unfortunately the present
authorization for shipment of POVs at Government expense is, in our
opinion, limited to transportation by water and to such inland move-
ments of POVs as are necessarily incidental to such water transporta-
tion and capable of being performed by ocean carriers as bona fide
“shipping services.”

To summarize: The inland movement of POVs described hypo-
thetically in Mr. Warner’s letter under categories 1 and 2.b may, in our
opinion, be properly paid for from appropriated funds if the move-
ments are performed by ocean carriers as a necessary incident to the
transportation of the POVs by water. The inland movement of POVs
described hypothetically under categories 2.2, 2.c, and 2.d may not be
paid for from appropriated funds unless such services are available
from ocean carriers in circumstances where such services reasonably
may be considered as available American or foreign-flag “shipping
services.” Payment for the latter categories of services, while possibly
desirable from the standpoint of economic and balance-of-payment
considerations, would, in our opinion, require legislative changes in the
current statutory authorization.

[ B-171384 ]

Contracts—Negotiation—Changes, Etc.—Specifications—Propriety
of Changes

Under a request for proposals for Fleet Computer Programming Services, which
was modified to remove as an evaluation factor the cost of failing to award the
contract to the current contractor and a possible organizational conflict of interest
because one of the offerors was performing as a subcontractor on a program to be
analyzed by the new contractor, and to revise the program’s man-hours, the con-
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tinuation of negotiations during which prices were disclosed does not constitute
prohibited auction technique as no competitive advantage resulted to any offeror
and the technique per se is not inherently illegal. The substantial changes in
requirements and in the computer industry justified the amendments to the
solicitation issued pursuant to paragraph 3-805.1(e) of the Armed Services
Procurement Regulation and the continuation of negotiations, therefore, the
last prices submitted may be opened and considered.

To the Secretary of the Navy, March 12, 1971:

Reference is made to the administrative reports dated December 10,
1970, and enclosures, from the Deputy Comunander, Purchasing,
Naval Supply Systems Command, file No. SUP 0232, and the reports
dated March 2, 1971, with enclosures, from the Assistant Director,
Purchase Division, Washington Navy Yard, concerning request for
proposals N00600 -71-R-5083 issued on September 18, 1970, by the
Navy Purchasing Office, Washington, I.C. Protests in connection
with this procurement have been lodged by Computer Sciences Cor-
poration and ITT Data Services, two of the proposers who submitted
acceptable technical proposals.

The solicitation requested proposals for Programming Services for
the Fleet Computer Programming (enter, Atlantic, for 1 year with
options for 2 succeeding years. The schedule set out 18 labor cate-
gories representing types of personnel to be provided by the contrac-
tor. For each category, the estimated hourly requirements by year
were set out for performance in the contractor’s facility (approxi-
mately 50 percent) and in the Government’s facility, each on straight
time and overtime. The price for evaluation purposes was to be deter-
mined by multiplying the applicable hourly rate by the estimated
requirements. Proposals were to be submitted by close of business on
November 2, 1970. A preproposal meeting was held with all interested
offerors on Qctober 2, 1970.

Prior to the preproposal meeting, the contracting office ascertained
that under the terms of the current contract, the (Government would
have to pay the incumbent contractor, ITT Data Services (ITT),
allocable relocation and severance pay costs, estimated at $200,000, in
the event ITT Data Services did not receive a follow-on contract.
Since the cost would be incurred by the Government, the contracting
officer determined that it would be in the Government’s best interest
to consider such cost in evaluating proposals. This conclusion was
conveyed to the prospective offerors at the preproposal meeting.
Amendment 001 was issued on October 8, 1970, adding the above
finalization costs ($200,000) as a factor in the evaluation of price
proposals “of each offeror with the exception of the present contrac-
tor {ITT].” In addition, attached to the amendment were a series of
questions and answers pertaining to the procurement which were
presented at the preproposal meeting.
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Five timely proposals were received from the following firms:

Computer Sciences Corporation, Field Services Division (CSC)
General Electric Company (GE)

Integrated Systems Support, Inc. (ISS)

ITT Data Services (ITT)

PRC Data Services, Inc. (PRC)

The proposals were forwarded for technical review to the Fleet
Computer Programming Center, Atlantic, at Dam Neck, Virginia,
for whom the services sought were to be performed. As a result of the
technical review, completed on November 10, 1970, the proposals of
ITT and ISS were considered technically acceptable. The proposals
of GE and PRC were found to be unacceptable due to deficiencies
in their proposals. The CSC proposal was found technically accepta-
ble as to the terms of the solicitation. However, the proposal revealed
that CSC was responsible as a subcontractor, under an existing con-
tract known as the AEGIS program, for developing a program which
is to be analyzed and commented upon under the support contract
solicited here. Thus, the possibility of a conflict of interest was pre-
sented if CSC became the contractor.

During the period November 12-19, 1970, discussions were held
with all offerors, who were then given an opportunity to revise their
technical and pricing proposals. In view of the situation respecting
CSC and the AEGIS program, cach offeror was requested by letter
dated November 19, 1970, (a) to state whether it is or will be per-
forming any work, either as a prime contractor or a subcontractor,
which will be subject to review under the proposed contract, and (b)
to identify such work by contract mumber, customer, and date of
award. This letter also advised that revised proposals could be sub-
mitted up to the close of business on November 25, 1970.

Each proposer responded to the letter of November 19, 1970. PRC
provided additional information in support of its initial response.
GE, ITT, ('SC and ISS also responded timely. The additional infor-
mation was forwarded to the requiring activity for further evaluation.
Upon review of the information, the PR(" proposal was found accept-
able. GE indicated that no additional information would be provided
in support of its initial response; therefore, the GI proposal con-
tinued to be regarded as unacceptable. ITT, PRC and ISS took the
opportunity to reduce their price proposals.

(CSC reaffirmed its initial pricing proposal and responded to the
question of its possible conflict of interest as a major subcontractor
under AEGTIS if it became contractor under this solicitation. In its
letter CSC advised the Navy that it had filed a protest with our Office
predicated on the following points: (1) restricting the request for
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information to the AEGIS program only is discriminatory to CSC,
since there are many other programs of probable involvement during
the 3-year life of this contract; (2) the question of potential conflict
of interest should have been included in the original solicitation when
each proposer could have made a judgment prior to proposal prepara-
tion; and (3) the AEGIS conflict of interest question contains no
reference to Armed Services Procurement Regulation (ASPR) or
Department of Defense directive and has no legal basis. In addition,
in connection with the Navy’s request for “Information Concerning
Possible Clonflicts of Interest,” ("SC replied that an organization sepa-
rate from that engaged in the AEGIS program would perform this
contract ; that it has in the past operated in a possible conflict of inter-
est environment without incident; that contractor and Navy level of
commands exist over CSC in the AEGIS program and a Navy level
of command exists in the proposed contract, thus establishing a bul-
wark between the two ('SC organizations; and that the prime con-
tractor under the AEGIS program is not required to deliver until
date long after completion of this contract.

In its protest letter of November 25, 1970, to our Office, CSC con-
tended that (1) neither the prime contract nor subcontract in the
AEGIS program restricts ('SC from seeking or performing any effort
such as required in the subject solicitation; (2) the Navy letter of
November 19, 1970, restricts the request for information to the AEGIS
program notwithstanding other programs exist where potential con-
tractors are performing work similar to AEGIS, in a prime contrac-
tor capacity: (3) the $200,000 evaluation factor provides the incum-
bent contractor with preferential treatment and a nonvalid competi-
tive advantage.

In its report dated December 3, 1970, to the Navy Purchasing Office
on the revised proposals, the procuring activity, as indicated above,
evaluated the PRC proposal, in view of the additional information
submitted, as technically acceptable. The GE proposal remained un-
acceptable. The ("'SC reply concerning possible conflict of interest was
reviewed in detail and it was concluded that not withstanding the
(SC comments, a possible conflict of interest situation did exist in
connection with the AEGIS program. In addition, the report reviewed
all other computer programs that would come within the scope of the
current procurement and determined that none of the offerors was
“currently performing work which would involve possible conflict of
interest under this solicitation.” The report also offered two possible
methods of resolution of the situation: (1) remove the AEGIN pro-
gram from the solicitation, which would require a separate contract
and tend to reduce the cost advantage of the current offerings, and
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(2) use civil service personnel on the AEGIS effort, which was not
recommended for stated reasons.

After reviewing the above report, the contracting officer recom-
mended to our Office that the CSC proposal be rejected on the basis
that work assignment under the solicitation would create an inherent
organizational conflict of interest.

By telegram of July 18, 1971, ITT protested award to anyone other
than itself. ITT contends that CSC on information and belief is barred
by reason of conflict of interest; that notwithstanding the filing of a
“best and final offer” on November 25, 1970, CSC is seeking to engage
in further negotiation with the Navy which will give CSC an unfair
advantage; and that the CSC proposal is not responsive to the solici-
tation since it has not obtained firm commitments with 85 percent of
prospective personnel prior to bidding as requested by the request for
proposals.

By letter dated February 8, 1971, ITT submitted additional matter
in support of its earlier telegram. This letter states that in January
1971, CSC submitted a confidential statement to the Assistant Secre-
tary of the Navy (Installations and Logistics) raising issues concern-
ing the procurement not previously raised to our Office; that other
offerors did not comply with the requirements of the solicitation con-
cerning employees to be assigned to the project; that Navy’s “finaliza-
tion costs” set at $200,000 for evaluation purposes, is grossly under-
estimated ; that a proper figure would be one in excess of one millon
dollars; that Navy unilaterally negotiated with CSC after submission
of best and final offers; and that CSC is disqualified because of its
conflict of interest.

In an effort to resolve the situation, the contracting officer directed a
letter dated February 10, 1971, to all acceptable offerors, revising the
solicitation to:

a. Delete all reference to services in connection with the
AEGIS program.

b. Revise the requirement that one-half of the work would be
performed in contractor provided space and one-half in Govern-
ment provided space to provide that all work would be performed
in Government provided building space.

c. Set forth the revised estimates of man-hours resulting from
the changes effected in a and b.

d. Require information relating to potential conflict of interest
either as prime contractor or subcontractor in any of 13 programs
listed in the revision.

The letter also afforded the offerors an opportunity to revise their pro-
posals both as to pricing and technical aspects.
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Both ITT and CSC protested this action by the Navy. ITT reiter-
ated the earlier bases of protest and stated that the deletion of AEGIS
is inconsistent with an earlier Navy statement that such action would
be undesirable and that costs of the program would be increased. I'TT
also stated that the solicitation is materially deficient in failing to spec-
ify the relative weights attached to evaluation criteria and in its fail-
ure to indicate the relative importance of technical as against cost
considerations.

CSC contends there is no valid basis for reopening negotiations
since the amendments are of insignificant consequence ; that reopening
negotiations is tantamount to conducting an auction since it believes
all offerors are aware of the CSC low price offer ; that cost information
submitted with earlier proposals is easily adaptable to the insignificant
changed requirements, including the deletion of the requirement for
an offsite facility, since onsite figures have already been submitted and
the procurement is on a time and material basis.

On February 22, 1971, CSC filed an action against the Secretary
of the Navy in the United States District Court for the District of
Columbia, Civil Action No. 406-71, to enjoin the Navy from pro-
ceeding with this procurement. Certain price proposals were revealed
in the proceeding. As a result of this disclosure, the Navy, on Feb-
ruary 23, 1971, in the interest of fairness disclosed the initial and
amended price proposals of all offerors who were also advised that
revisions to technical and price proposals would be accepted until
March 1, 1971. On the following day, the Navy issued a further modi-
fication, as follows:

As indicated in the pre-proposal conference and in confirmation of same, all pro-
posals will be evaluated as set forth below : Section D. Para. 2. Evaluation of pro-
posals is amended as follows:
TECHNICAL
A. Evaluation of techmical proposals for acceptability will be based on the fol-
lowing criteria :

(1) The contractor's experience, competence, and record of performance in the
areas discussed above.

(2) Proposed staffing plan.

(8) Qualifications of the personnel to be assigned to perform the work.

(4) The extent to which the Government can rely on assignment to work under
the proposed contract, of the personnel whose résumés were submitted.

PRICE

B. All proposers are hereby notified that if a technical proposal is deemed by
the Government to be technically acceptable then the Government will consider
price to be the predominant factor in making a contract award.

The date and time for receipt of revisions to proposals remains 4:30 p.am., 1
March 1971. All other terms and conditions of the solicitation, as amended, re-
main in effect.

Following the above modification, on February 24, 1971, CSC pro-
tested the action by the Navy, maintaining that the Navy is conducting
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an “auction,” which is prohibited by ASPR 3-805.1(b) and our de-
cisions. On February 25, 1971, ITT submitted a statement reiterating
its earlier protest notwithstanding the latest revision. It also points out
that the latest revision appears to change the evaluation emphasis
from performance to price. ITT urges that the revision requires an-
other round of proposals for a number of reasons including the
following:

a. ASPR and the policy of our Office require the reopening of
negotiations,

b. Deletion of AEGIS project requires spreading of indirect
costs over a smaller base.

¢. Deletion of the requirement for an offsite facility requires
readjustment of indirect costs.

d. Performance of the contract is to start at a much later date
than contemplated when earlier proposals were submitted.

e. Evaluation criteria are changed.

In a supplemental letter, CSC urged that the use of the “finaliza-
tion” costs as a factor ($200,000) in evaluation is improper, since this
payment is only deferred if ITT is the successful offeror in the current
procurement ; that negotiations were not conducted with CSC follow-
ing the closing date of November 25, 1970; and that there would be no
organizational conflict of interest as to the AEGIS project and this
procurement if CSC is awarded the contract.

By letter dated March 3, 1971, ISS objected to CSC’s protests and
offered reasons why the latest revision to the solicitation should be al-
lowed to stand and new price proposals (submitted March 1, 1971, but
secured unopened pending this decision) required by reason of the
revised requirements. Essentially, ISS argues that the elimination of
36,928 hours and the contractor-provided facility, and the deteriora-
tion in economic conditions in the computer software industry since
November 1970, would have a significant effect on prices.

This matter arose with but a single issue—whether there would be
an organizational conflict of interest if CSC was the successful
offeror, because it is a subcontractor on the AEGIS program.

The conflict of interest question becomes academic if the latest re-
visions are permitted to stand, with the option to submit new techni-
cal and price proposals. The question of relative weights of evaluation
factors would also become academic since it is provided in the latest
revision that if a technical proposal is deemed acceptable, the Govern-
ment will consider price to be the predominant factor in making
award.
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CSC has argued that since the AEGIS program constitutes only
3 percent of the work under this procurement, its deletion can be classi-
fied as “de minimis.” CSC urges also that the cost impact of the other
revisions can be determined from the proposals already submitted,
rendering the revision insignificant and not requiring further nego-
tiations or price proposals. ITT estimates AEGIS as 10 percent of
the work and of extreme significance in the allotment of indirect costs.

While we can appreciate the CSC position as to each individual
item of the revision, we must reach a different conclusion on the aggre-
gate effect of all the changed requirements. The reduction of the esti-
mated number of man-hours (36,928) required for the revised program
and the elimination of the contractor-provided facilities for one-half
of the work force must necessarily have some impact on the indirect
costs of the several offerors. Whether this impact is great or small,
we have no way of knowing. This is a matter of individual allocation
of overhead rates and other indirect costs.

As already noted, one of the other parties, ISS, also maintains that
the economic situation with regard to availability of employees and
wage rates has so changed as to make the November 1970 price pro-
posals unrealistic at the present time. We appreciate that this factor
would not have any immediate effect on those offerors with firm con-
tractual commitments with current employees. Yet it must be conceded
that there is a significant change in the requirements. How substantial
the change is can be determined only by opening the latest proposals.
We, therefore, conclude that the Navy’s call for new price proposals
in conjunction with the latest revisions is justifiable and not contrary
to law or regulation. See ASPR 3-805.1 (e) which clearly contemplates
the issuance of an amendment to the solicitation when a material
change is effected in the course of negotiations. While it may be possible
to evaluate proposals to reflect the amended requirements by simply
multiplying the appropriate wage rates in the November 25 proposals
by the man-hours now deemed appropriate, this would not accurately
reflect possible changes in indirect costs.

Nor do we find that opening the procurement to a third round of
negotiations constitutes an auction or use of auction techniques. In this
connection, in a report dated March 2, 1971, the Navy Purchasing
Office commented :

The amendment of 10 February 1971 was issued at a time when no public or
private announcement about prices had been made. There was no intent on the
part of the Government by issuing this amendment to conduct an auection. nor
was it an auction technique in view of the changes in the solicitation. Computer
Sciences Corporation, the low offeror, was the only firm that had any pricing
information. Disclosure of prices was subsequently made by Computer Sciences
Corporation. first by the letter which this correspondence answers, and second
when that firm publicly disclosed them in open court. In the interest of fairness
to all parties. prices for all offerors were announced by this office on 23 February
1971. The climate for an auction was finally created by the protestant.
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We have stated that “There is nothing inherently illegal from a pro-
curement standpoint in an auction * * *” 48 Comp. Gen. 436, 541
(1969). However, our Office has never approved any procedure whereby
information which would give an unfair competitive advantage to
any proposer would be disclosed during the negotiation process. Each
situation must be judged in the light of the particular circumstances.
Here it does not appear that the contracting office disclosed the price
proposals until after CSC had revealed them in its court proceedings.
We do not concede that an “auction technique” was used in this situa-
tion. However, if it were, it was instituted by CSC.

Accordingly, we conclude that the latest round of revised proposals
scheduled for submission by March 1 may properly be opened and
considered. In our view, ITT’s position that yet another round of
proposals is required, need not be considered at this time since the
results of the latest round may dispose of the issues raised.

A copy of this decision has been forwarded to counsel for each of the
proposers whose technical proposals have been found acceptable.

[ B-170536 ]

Contracts—Labor Stipulations—Nondiscrimination—Affirmative
Action Programs

The responsibility for reviewing equal employment opportunity (EEO), compli-
ance having been assigned by the Secretary of Labor in implementing Executive
Order No. 11246, to agencies on the basis of industrial classification, the General
Services Administration properly reviewed EEO compliance by the low bidder
on the linoleum portion of its invitation for bids and relied on the information
furnished by the agency responsible for determining compliance by the low
bidder on floor tiles. Although pursuant to 41 CFR 60-1.40(a) a prime contractor
is required ‘‘to develop a written affirmative action compliance program for each
of its establishments,” the administrative determination that lack of de facto
control by the floor tile contractor of a subsidiary excludes compliance as to that
subsidiary is accepted as valid in the absence the determination was arbitrary,
capricious, or not supported by the evidence.

Agents—Of Private Parties—Authority—Contracts—Signatures

Under the rule that there is no prohibition to furnishing proof of agency after
bid opening—although requiring bidders to submit such proof before bid opening
is recommended to avoid challenges from other bidders—the confirmation after
bid opening of an employee’s authority to bind his employer was properly
accepted and the bid considered responsive, entitling the low bidder to a contract
award.

To the Apache Flooring Company, March 15, 1971:

This is in reply to your letter of July 22, 1970, and subsequent com-
munications, relative to your protest against the award of General
Services Administration (GSA) contract No. GS-10S-29014 to Arm-
strong Cork Company, under invitation for bids No. SEAS-0227.
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The invitation was issued on January 14, 1970, for bids on indefinite
quantities of floor tile and linoleum for the period March 15, 1970,
through March 14, 1971. Armstrong was the low bidder as to Group
II, Categories A and B, and received the award on February 24, 1970.
Apache was the low bidder on Groups I-A, IV, and V, but did not
receive its award under the same solicitation until March 5, 1970.

You contend that the award to Armstrong was illegal since the sig-
nature appearing on the Armstrong bid was invalid at the time of bid
opening. You also allege that in awarding the contracts GSA accorded
Armstrong preferential treatment in that Armstrong was not required
to commit itself to furnishing an affirmative action compliance pro-
gram for each of its establishments, whereas you received your award
only after you had been compelled to sign a commitment to submit
such plans within 30 days. You request the suspension of payment to
Armstrong on the basis that the company is now in default of its con-
tract because it has failed to develop an affirmative action plan for
each of its establishments as required by the contract. You further
contend that GSA has continued to accord Armstrong preferential
treatment by failing to enforce equal employment opportunity (EEQO)
requirements against Armstrong while requiring adherence by Apache
to the EEQ provisions of its contract.

It is noted that the questions regarding the validity of the signature
appearing on the Armstrong bid and the fairness of the preaward
compliance reviews were considered by the United States District
Court for the District of Columbia in Apache Flooring Company v.
Robert L. Kunzig, Administrator of General Services Administration,
Civil Action No. 729-70. While the action was subsequently dismissed
without prejudice, in a previous denial of your “Motion for Injunction
Pendente Lite” the court stated as a conclusion of law:

B. L. Michener was authorized to sign the offer which Armstrong submitted to
defendant, and evidence of his authority so to do was duly furnished defendant
prior to the award of the contracts involved in this cause. Armstrong’s offer was
responsive to defendant’s solicitation.

The court also made the factual finding that “Plaintiff has not proven
that defendant has shown favoritism to Armstrong with respect to the
contract herein.”

Executive Order No. 11246, September 24, 1963, as amended, sets
forth policies regarding equal employment opportunity. Under section
201 of the order the Secretary of Labor is authorized to adopt rules
and regulations and issue such orders as he deems necessary and ap-
propriate to achieve the purposes of the order in Government con-
tracts. Pursuant to regulations existing until October 24, 1969, respon-
sibility for reviewing KEQO compliance was assigned to the agency
doing the largest contract dollar volume with the contractor at the
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time the last compliance report was filed. GSA has advised us that
based on such dollar volume, it had the complian.e responsibility for
Apache, but not Armstrong. On October 24, 1969, the Department of
Labor issued Order No. 1 in which it assigned compliance respon-
sibility according to industrial classifications rather than dollar
volume. Standard Industrial Codes (SIC) were developed and GSA
was assigned compliance responsibility for Code 50-59, Wholesale
and Retail Trade. Apache, therefore, continued to be within the com-
pliance responsibility of GSA. The Department of the Interior (In-
terior) was given responsibility for Code 80, Rubber and Plastic
Products, which, as explained below, was believed to cover the Arm-
strong facility which manufactured floor tile.

We have been advised by GSA that on February 6, 1970, requests
for EEO preaward clearances were received by the Contract Com-
pliance Staff, (SA, for the procurement of vinyl, asbestos and asphalt
floor tile from Armstrong Cork Company, Lancaster, Pennsylvania,
and Apache Flooring Company, Scottsdale, Arizona. Since GSA had
compliance responsibility for Apache and the proposed contract in-
volved more than $100,000, a review of the compliance status of Apache
(on the basis of information currently available to GSA) was made
pursuant to section 5-12.805-1(c) (3) of the GSA Procurement Regu-
lations. As a result of this review GSA advised you by letter of Febru-
ary 27,1970, that although your company had performed several Gov-
ernment contracts an examination of GSA files failed to indicate that
an affirmative action plan was on file for your firm. Contractors with
50 or more employees and a contract of $50,000 or more are required
by 41 CFR 60-1.40(c) to develop such plans within 120 days from
the commencement of the contract. Accordingly, GSA requested a
commitment that you would submit affirmative action plans for your
establishments within 80 days. In this connection we are advised by
GSA that its treatment of Apache was identical to its treatment of
other firms under the same or similar circumstances. The record does
not indicate that you objected to GSA’s request, and although you
provided that agency with affirmative action plans it is reported that
those plans were not acceptable. In addition, we have been advised
that as of October 13, 1970, the date of the initial administrative re-
port, you had not provided GSA with acceptable affirmative action
plans for all of your establishments.

The SIC listing for Armstrong facilities in Lancaster showed three
locations coded as follows:

Liberty Street— 249 (G'SA)
Liberty & Mary Streets— 249 (GSA)
New Holland Avenue— 307 (Interior)

448-350 0—71——3
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Since Code 249 is assigned to lumber and wood products, and Code
307 to rubber and plastic products, it was concluded that the com-
modity being purchased was covered under rubber and plastic products
and that the EEQ compliance review was therefore the responsibility
of Interior.

In this respect your protest points out that Armstrong’s bid actually
listed the bidder’s address on page one of the bid as “Liberty and
Charlotte Streets, Lancaster, Pennsylvania.” You argue that the plant
was assigned to GSA since it had produced cork tile—a wood prod-
uct—falling under Code 249. You further argue that the Armstrong
facility at New Holland Avenue did not produce asphalt and vinyl
asbestos tile and was not owned by Armstrong at the time of GSA’s
clearance in February 1970. Granting, erguendo, that your version
of the facts is correct, we find no evidence that these facts were or
should have been apparent to the GSA Contract Compliance Staff
at that time, and since the SIC listings for Armstrong in Lancaster
do not show a listing for Liberty and Charlotte Streets, it does not
appear that the Contract Compliance Staff was remiss in its actions
in this connection.

You also state that page 11 of the Armstrong bid showed facilities
located at Lancaster, Pennsylvania ; Kankakee, Illinois ; Jackson, Mis-
sissippi; and South Gate, California, as inspection points for the items
which were bid upon. It appears that the latter three facilities were
coded as the responsibility of GSA and that GSA had not recognized
this at the time of the EEO clearance. However, we find no evidence
of bad faith on the part of the contracting officer from the fact that the
GSA Contract Compliance Staff was not advised of the inspection
points of the supplies. The record shows that on the information in
its possession the Contract Compliance Staff properly requested advice
from Interior as to the compliance status of Armstrong and was ad-
vised that pursuant to the applicable regulation, 41 CFR 60-1.20(d),
no preaward review of Armstrong’s compliance posture was required
of Interior since the award would involve a contract of less than
$1,000,000. In its report to this Office, GSA expressed the belief that
Interior had no adverse information concerning the compliance status
of Armstrong and, based on this clearance, the award was made to
Armstrong for those items on which it was the low bidder.

Under 41 U.S.C. 253(b) awards are required to be made to the
low, responsive and responsible bidder. Here, the bids of Apache and
Armstrong were responsive, those firms were determined to be re-
sponsible contractors by (#SA, and both companies received the con-
tracts for which their bids were low. Although different administrative
actions were involved in evaluating the EEO compliance posture of
the two firms, we believe the reasons for the divergent actions are
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adequately explained above. In any event, such actions were sub-
sequent to the bidding, without effect on the competition, and we do
not find therein any firm basis on which we can hold that Armstrong’s
contract is so clearly illegal as to require its cancellation.

It is also your position that Armstrong is now in default of its
contract since it has failed to develop an affirmative action plan for
each of its establishments as required by 41 CFR 60-1.40(c). Under
paragraph (4) of the equal employment opportunity clause, which
was incorporated into the subject contracts by reference, the contractor
agrees to comply with the provisions of Executive Order No. 11246
and of the rules, regulations, and relevant orders of the Secretary of
Labor. You state that GSA has accorded Armstrong preferential
treatment by its failure to enforce EEO requirements against Arm-
strong while requiring adherence by Apache to the EEQ provisions of
its contract. Specifically, you argue that Armstrong’s contract and the
applicable regulations of the Secretary of Labor required that firm to
develop a written affirmative action compliance plan for each of its
establishments within 120 days from the commencement of its contract
and that this requirement must be construed, for several reasons, to
include the Thomasville Furniture Industries, Inc., the E & B Carpet
Mills and the Empire Carpet Corporation, which are all Armstrong
subsidiaries. You submit that Armstrong is in default of its contract
since the record shows that the company failed to develop a plan for
its Thomasville Furniture facilities.

The question of whether Armstrong is in default of its contract for
the above reason is for consideration in the first instance by the con-
tracting agency. Pursuant to 41 CFR 60-1.6 each agency is primarily
responsible for obtaining compliance with the EEQ requirements, and
pursuant to 41 CFR 60-1.1 the procedures set forth in that regulation
govern all disputes relative to a contractor’s compliance with his ob-
ligations under the EEO clause, regardless of whether or not his con-
tract contains a “Disputes” clause. The question of whether Arm-
strong’s affirmative action commitments require submission of a plan
for its Thomasville facilities has been considered by GSA, and it is the
position of GSA that an affirmative action plan is not required for the
Thomasville facilities. We provided you with a copy of a GSA legal
memorandum dated January 28,1971, to this effect. That memorandum
set out the Department of Labor guidelines used for determining
whether an affirmative action plan must be filed on a subsidiary cor-
poration by reason cf the parent corporation’s contract with the Gov-
ernment. One of the primary guidelines cited therein is that in order
to impose the requirement the parent corporation must have a de facto
day-to-day exercise of control over the operations of the other corpora-
tion, as contrasted with potential control. In this connection, GSA
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found that while Armstrong has potential control over the day-to-day
operations of Thomasville, it does not actually or actively exercise
such control. It further found that each of the corporations acts in its
daily operations as an autonomous separate corporate entity.

The GSA findings and decision were reviewed by the Department
of Labor (see 41 CFR 60-1.24(c) (1)) and by its letter dated Febru-
ary 26, 1971, the Solicitor of Labor advised you that GSA had ap-
propriately applied Labor’s guidelines for determining such matters,
and that the Department could not conclude that (¥SA’s findings and
conclusions are erroneous. With your letter of March 8, 1971, to this
Office you submitted considerable material which you contend amply
demonstrates the intimate control of Thomasville by Armstrong, and
you request that we decide whether Armstrong is in compliance with
its contractual requirements for affirmative action plans.

In essence, you contend that the provisions of 41 CFR 60-140(a),
which requires each prime contractor to “develecp a written affirma-
tive action compliance program for each of its establisments,”
cannot properly be interpreted so as to exclude those subsidiaries or
“establishments™ of the prime contractor over which the prime con-
tractor does not exercise de facto control. The regulation in question
does not define the term “establishments.” However, as indicated above,
under the terms of paragraph (4) of the EEO clause which is re-
quired to be included in contracts such as Armstrong’s (41 CFR
60-14(a)) the contractor agrees to comply with the rules, regula-
tions and relevant orders of the Secretary of Labor issued pursuant
to Kxecutive Order No. 11246. The regulation quoted above (41 CFR
60-1.40(a)) is issued pursuant to Executive Order No. 11246, and
41 CFR 60-1.44 provides that rulings under, or in interpretations of,
such regulations shall be made by the Secretary of Labor or his
designee.

Under such circumstances, this Office must accept the interpreta-
tions of the officials charged with the administration of the contract
provisions and the resolution of disputes arising out of those provi-
sions unless it is clearly and convincingly demonstrated that they
are arbitrary, capricious, or not supported by substantial evidence.
While the literal language of 41 CFR 60-1.40(a), as quoted above,
does not permit the exclusion of any “establishments” of a prime con-
tractor, we believe it is apparent from a reading of the regulations
as a whole that such a strict interpretation is not intended. Thus, 41
CFR 60~1.5(b) (2) provides that the Director, Office of Federal Con-
tract Compliance, or his designee, may exempt from the requirements
of the equal opportunity clause any of a prime contractor’s facilities
which he finds to be in all respects separate and distinct from activities
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of the prime contractor which are related to the performance of the
contract, if such exemption will not interfere with or impede effectua-
tion of Kxecutive Order No. 11246. We believe the Department of
Labor guidelines, as set out in GSA’s legal memorandum of Janu-
ary 28, 1971, and affirmed in the Department of Labor’s letter of Feb-
ruary 26, 1971, to you, are consistent with the provisions of 41 CFR
60-1.5(b) (2). Accordingly, we see no valid basis on which to disagrec
with that portion of the Department of Labor’s guidelines which
sets out lack of de facto control by the contractor over the operations
of one of its subsidiaries as a valid basis for exempting such subsidiary
from the requirements of the equal employment opportunity clause.

Concerning the question of whether Armstrong does, in fact, ex-
ercise de facto control over Thomasville, we have reviewed the evi-
dence and arguments developed by GSA, as well as those which you
submitted. Based upon such review we must conclude that there was
substantial evidence to support the conclusion reached by GSA and
concurred in by the Department of Labor. Accordingly, we see no
valid basis on which to object to GSA’s refusal to require Armstrong
to submit an affirmative action plan for its Thomasville facilities.

Finally, you assert that the contract was illegally awarded to Arm-
strong, on the basis that an invalid signature was affixed to Armstrong’s
bid by an employee, Mr. E. L. Michener, who was not an officer of
the company at the time the bid was submitted. You point out that
the only evidence of authority in the possession of GSA at the time
of bid opening was a Standard Form 129 which listed Mr. E. L.
Michener, Manager, Sales Administration, Floor Division, as one of
three persons authorized to sign bids, offers and contracts for the
Armstrong Cork Company, but that this form, having been signed by
Mr. Michener, was a self-serving declaration and of no legal effect.
While, subsequent to bid opening, a vice president of Armstrong has
confirmed Mr. Michener’s authority, you contend that since such evi-
dence was prepared after bid opening it cannot be accepted.

You cite our decision 49 Comp. Gen. 527, March 2, 1970, in support
of your contention, however, that decision specifically modifies the
prior rule requiring the submission of evidence of an agent’s bidding
authority before bid opening, which you advocate. In that decision
we stated “WWe see no reason to prohibit the furnishing of proof of
agency after bid opening,” although we still advise agents to submit
proof of agency before bid opening to avoid challenges from other
bidders and related problenms. Also, while we recognize that the court
proceedings in this matter was dismissed without prejudice, we think
it is significant that the court, in denying your above motion for a



634 DECISIONS OF THE COMPTROLLER GENERAL (50

preliminary injunction, concluded that Armstrong’s bid was responsive
to the GGovernment’s solicitation. We therefore have no objection to
the acceptance of Armstrong’s bid as submitted by Mr. Michener.

For the reasons stated, your protest must be denied.

The file forwarded with your letter of March 8 is returned as
requested.

[ B-172046 §
Contracts—Labor Stipulations—Davis-Bacon Act—Suspension

The discarding of all bids for the construction of family housing at a military
installation under an invitation that contained the prescribed minimum wage
rates determined by the Secretary of Labor for laborers and mechanies in ac-
cordance with the Davis-Bacon Act, 40 U.S8.C. 276a, because of Presidential
Proclamation 4031, dated February 23. 1971, which su~pended the act, and the
reissuance of the invitation without the requirements of the act were actions in
the public interest within the meaning of 10 U.8.C. 2303 (¢), and the Provlama-
tion was the compelling reason contemplated by paragraph 2-404.1 of the Armed
Services Procurement Regulation that justified cancellation of the invitation
for bids.

To the Quiller Construction Company, Inc., March 15, 1971:

Reference is made to your telegrams dated March 1 and 3, 1971,
protesting the cancellation of invitation for bids (IFB) No. DACAO3-
71-B-0105, by the United States Army Engineer District, Sacramento,
Corps of Engineers.

The IFB was issued on January 12, 1971, with a bid opening date
of February 4, 1971, for the construction of 100 units of family housing
at Fort Huachuca, Arizona. In accordance with the Davis-Bacon Act,
40 U.S.C. 276a, the IFB specifications contained the prescribed mini-
mum wage rates determined by the Secretary of Labor to be payable
for the various classes of laborers and mechanics employed at the
construction site. Your firm submitted the lowest bid under the IFB.
However, the IFB was canceled on March 1, 1971, by the procuring
activity. Subsequently, on March 5, 1971, the project was readvertised
under IFB No. DACAQ5-71-B-0153 without Davis-Bacon Act
provisions.

The basis for the procuring activity’s action was the issuance of
Presidential Proclamation 4031, dated February 23, 1971, 36 Federal
Register 3457-8, in which the President suspended the provisions of
the Davis-Bacon Act as to all contracts entered into on or subsequent
to the date of the proclamation, which, in pertinent part, states:

Section 6 of the Davis-Bacon Act provides:

“In the event of a national emergency the President is authorized to
suspend the provisions of this Act.”
WHEREAS 1 find that a national emergency exists within the meaning

of section 6 of the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494, as
amended, 40 U.8.C. 276a).
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NOW, THEREFORE, I, RICHARD NIXON, President of the United States
of America, do by this proclamation suspend, as to all contracts entered
into on or subsequent to the date of this proclamation and until otherwise
provided, the provisions of the Davis-Bacon Act of March 3, 1931, as
amended, and the provisions of all other acts providing for the payment of
wages, which provisions are dependent upon determinations by the Secre-
tary of Labor under the Davis-Bacon Act;

And I do hereby suspend until otherwise provided the provisions of any

Jxecutive Order, proclamation, rule, regulation or other directive providing
for the payment of wages, which provisions are dependent upon determina-
tions by the Secretary of Labor under the Davis-Bacon Act;

On February 24, 1971, the Assistant Secretary of Defense, Installa-
tions and Logistics, in implementation of the proclamation, suspended
the Davis-Bacon Act requirements contained in the Armed Services
Procurement Regulation (ASPR) and directed that “In all formally
advertised procurements where bids have been opened and contracts
not awarded. cancel the invitation for bids and resolicit omitting the
Davis-Bacon Act requirements.”

Section 2305 (c) of Title 10 of the United States (‘ode provides that
all bids received in response to a formally advertised solicitation may
be rejected when it is in the public interest to do so. This statutory
provision is implemented by ASPR 2-404.1 which provides that, after
the bids have been opened, cancellation of a solicitation is permissible
if “there is a compelling reason to reject all bids and cancel the invi-
tation.” Further, ASPR 2-404.1(b) (viii) states that cancellation of a
solicitation after bid opening, but prior to award, is justified where
“cancellation is clearly in the best interest of the Government.” Also,
paragraph 10(b) of the instructions to bidders in IFB-0105 permits
the Government to reject all bids when in its interest to do so.

It is our view that the suspension of the provisions of the Davis-
Bacon Act by the President constitutes justification for the rejection
of all bids under the original invitation.

Accordingly, your protest is denied.

[ B-164515 ]

Compensation—Wage Board Employees—Coordinated Federal
Wage System—Compensation Adjustments

Employees in a wage area converted to the Coordinated Federal Wage System
in July 1969 who subsequent to consolidation in November 1969 with another
wage area became entitled to the higher wage rites retroactively prescribed by
the “Monroney Amendment,” 5 U.S.C. 5341(c), may be paid the higher rates
from the retroactive effective date of the amendment to the date their wage
area was consolidated but not beyond that date, for to do so would require giving
retroactive effect, contrary to the general rule, to the October 2, 1970, salary
retention provision added to the Coordinated Wage System to provide for
indefinite salary retention for employees adversely affected by changes in wage
area boundaries.



636 DECISIONS OF THE COMPTROLLER GENERAL {50

To the Chairman, United States Civil Service Commission, March 19,
1971:

This is in further reference to your letter dated January 20, 1971,
in which you state that you have been asked for advice on the effect of
the retroactive application of the “Monroney Amendinent,” 5 U.S.C.
5341(c), on current rates of employees in a wage area which has since
been consolidated with another wage area, the former rates as in-
creased under the Amendment being higher than the regular rates in
the consolidated area. Qur decision is requested, under the circum-
stances hereinafter related, whether the higher rates to which the
employees have now become retroactively entitled to the date of the
consolidation may be continued beyond that date.

It is stated in your letter that in July 1969 the Wichita Falls, Texas,
wage area was converted to the Coordinated Federal Wage System. In
November 1969, it was consolidated with the Southwestern Oklahoma
wage area. Y ou say that a determination has been made that the former
Wichita Falls area qualified for application of the “Monroney .Amend-
ment” to that area for a period before the November 1969 consolidation.
This, it s said, will result in establishing rates of pay for the affected
employees which are higher than the scheduled rates of the consoli-
dated wage area.

You point. out that at the time of the consolidation there was no
instruction under the Coordinated Federal Wage System providing
specifically for pay retention upon consolidation of areas. However,
effective October 2, 1970, a provision was adopted for the System which
provides indefinite salary retention for employees adversely affected
by changes in wage area boundaries. Implementing instructions were
set forth in a letter of October 2. 1970, to all lead agencies, and we
note such instructions are incorporated in section S8 8 of Federal
Personnel Manual Supplement 332-1. In addition to the foregoing
provision for retention. vou state that section S10-10a(e) [S10 -
10a(3)] of FPM Supp. 552-1 provides, and has provided since Sep-
tember 1968, for a 2-year pay retention in instances where an employee
“moves between converted wage areas.”

You say that if application of the “Monroney .Amendment™ had not
been delayed the Commission believes that the need for a pay-retention
provision upon consolidation of areas would have become apparent
earlier. The consolidation of the Wichita Falls—--Southwestern Okla-
homa areas is the first under the Coordinated Federal Wage System
in which the problem has developed.

In view of the foregoing, you request a decision on the following:

May the higher rates to which the employees have now hecome retroactively
entitied to the date of the consolidation be continued beyond that date? If they
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may not be continued indefinitively to the extent provided by the letter of Octo-
ber 2, 1970, may the consolidation be treated as a move of the employees between
wage areas under Section S$-10-10a(c) [810-10a(3)1 of FPM Supplement

532-1?

We have held that the granting of salary retention benefits to wage
board employees who are demoted or changed through no fault of
their own may be granted prospectively by regulation if determined
to be in the public interest, 44 Comp. Gen. 476 (1965). However, the
regulations issued in September 1968 granting salary retention ben-
efits for wage board employees relate to movement of employees be-
tween wage areas, and must be viewed as not applicable to sitnations
such as here involved. Thus, if employees whose salaries were decreased
because of consolidation of areas prior to October 2, 1970, are to be
granted wage retention benefits, it would have to be predicated on the
giving of retroactive effect to the regulations effective October 2, 1970.
We do not view the “Monroney Amendment” as covered in our decision
of October 9, 1970, 50 Comp. Gen. 266, which held that retroactive
increases thereunder were corrections required by law, as a sufficient
basis for giving retroactive effect to the regulations of October 2, 1970,
contrary to the general rule in that respect. 46 Comp. Gen. 214 (1966) ;
B-160843, March 13, 1967.

We fail to see any real connection between the granting of retroac-
tive increases in salary under the “Monroney Amendment” and the
granting of retroactive retained pay rights upon consolidation of wage
areas. Your first question is answered in the negative, and by reason
thereof the second question does not require consideration.

[ B-170682 ]

Contracts—Negotiation—Evaluation Factors—Cost of Changing
Contractors

In the evaluation of offers under a request for proposals to furnish professional
architectural and engineering services, the application of a transition cost factor
to the offer of the only contractor who had not previously performed the services
without apprising offerors that this factor would be utilized in effecting award
of a contract thus eliminating the contractor who was the lowest priced respon-
sible offeror from competition was unwarranted and the action was inconsistent
swith sound procurement policy which dictates that offerors be informed of all
evaluation factors and the relative importance of each factor, nor was the waiver
of transition costs for the successful offeror hecause of available qualified person-
nel justified. Therefore, since the award was patently erroneous and without
regard to the established principles of competitive negotiation, the contract
should be terminated.

To the Postmaster General, March 19, 1971:

We refer to a letter dated January 26, 1971, from the Director, Oftice
of Procurement, Bureau of Facilities, and prior correspondence, re-
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porting on the protests of H. L. Yoh Company (Yoh), and (fonsul-
tants and Designers, Inc. (C&D), against the awards of contracts to
Unidex Systems Corporation (Unidex) and Vollmer Assoclates
(Vollmer), under request for proposals (RFP) No. N(-1-71, issued
by the Bureau of Facilities, Procurement Division, Supply Branch,
Washington, D.C.

The RFP was issued on June 30, 1970, pursuant to a determination
and findings under 41 TU.S.C. 252(c) (4), as implemented by Federal
Procurement Regulations (FPR) I-3.204, which authorizes the nego-
tiation of contracts for personal or professional services.

The RFP requested offers for furnishing professional architectural
and engineering services for the period from September 1, 1970,
through June 30, 1971, by the closing date of July 13, 1970. Previous
contracts with Vollmer, Yoh, and Unidex for furnishing these services
were scheduled to expire on August 31, 1970. Vollmer was furnishing
support services for the Offices of (lonstruction and Design. Yoh was
supplying support services for all regional offices except Chicago and
Washington, D.C., while Unidex was furnishing support. services for
the Office of Design and the regional office in Washington, D.C". Under
item I of the RFP, covering the Office of Design, offerors were invited
to submit prices on an hourly rate basis for furnishing an estimated
126,000 man-hours of professional effort, together with overtime and
premium rate prices. Item II, covering the Office of Construction,
involved 199,000 estimated man hours and requested hourly prices us
to these man-hours, plus overtime and premium time. We note that
award of these two items was made to Vollmer on August 11, 1974,
as the lowest offeror as to these two items. Upon review, we find no
legal basis upon which to question this award.

Our concern is directed to the circumstances and conditions under
which the award of item ITI was made to Unidex.

Item III covers professional services for various regional offices
excluding, inter alia, Chicago and Washington, D.C'., involving 84,440
estimated man-hours plus overtime and premium time. Under this
item, the contractor was required to “provide support services by tech-
nically qualified personnel.” Exhibit “A™ of the RFP listed the neces-
sary positions to be filled by the successful contractor's personnel (e.g.,
Architect, ('ivil Engineer, Mechanical Engineer, ete.) along with a
one sentence description of the work to be performed by each person.
The RFP's “Schedule of Work to be Performed” detailed the contrac-
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tor’s duties in his performance of the contract. The following offers
were received from seven responsible offerors:

Vollmer $670, 335. 00
C&D 673, 982. 40
Fairchild-Hiller 711, 336. 00
Blandford 733, 096. 00
Yoh 760, 697. 60
Unidex 778, 481. 60
TAD 862, 935. 00

Each of the foregoing offerors was given an opportunity to submit
a best and final offer by August 5, 1970. The offeror’s prices as reflected
in the modifications to their proposals were as follows:

Vollmer $644, 882. 00
C&D (no change) 673, 982. 40
Fairchild-Hiller (no change) 711, 336. 00
Unidex 714, 969. 55
Blandford (no change) 733, 096. 00
Yoh (no change) 760, 697. 60
TAD (no change) 862, 935. 00

Since the contract awarded to Vollmer for items I and II required a
substantial increase over the number of man-hours under its previous
contract, the Department did not believe that such firm could employ a
suffictent number of personnel for the regional offices. Therefore,
Vollmer was eliminated from consideration in making an award under
item ITI. Both the second and third low offerors, C&D and Fairchild-
Hiller, were considered to have met the standards of responsible
prospective contractors. We are advised that while both of these firms
had successtully performed contracts for private concerns, as well as
State and Federal agencies, neither firm had performed contracts for
supplying professional and support services for the Department.
Therefore, award of the contract under item III to either of these
offerors was not considered to be in the best interests of the Depart-
ment becanse of the lack of experienced personnel and the training
which would be necessary for new personnel. In view of the foregoing,
Unidex, as the fourth low offeror, was selected for award on Angust 7,
1970, whereupon further negotiations with that firm resulted in a
reduction in their revised price from ¥714,969.55 to a contract price of

$700,000.
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The RFP failed to apprise offerors of the specific evaluation factors
to be utilized by the procurement officials in effecting the awards of the
contracts. In 49 Comp. Gen. 229, 230 (1969), in consonance with our
decisions wherein we stated that sound procurement policy dictates
that offerors be informed of all evaluation factors and the relative
importance of each factor, we stated :

# ® & ye helieve that notice should be given as to any minimum standards which
will be required as to any particular element of evaluation, as well as reasonably

definite information as to the degree of importance to be accorded to particular
factors in relation to each other. # ¢ *

See B-170181, February 22, 1971, and cases cited therein; and FI’R
1-3.802(¢), which requires that proposals shall contain the mforma-
tion necessary to enable a prospective offeror to prepare a quotation
properly.

The procurement officials introduced, subsequent to the close of nego-
tiations, a transition cost factor into the evaluation process. This fac-
tor when applied to the offer submitted by (&), resulted in the award
of item IIT to Unidex. Prior to the introduction of this cost factor,
C&D, as the lowest responsible offeror, was in line for award. Since
the propriety of introducing the transition cost factor into the evalu-
ation process is the primary issue raised by both protestants, it is
necessary to consider the justification advanced by your Department
for use of this factor.

It is reported that the recruitment, relocation, and training of new
personnel in Post. Office standards and procedures for the professional
and support services desired would involve a minimum of 3 months.
Due to the fact that current projects are in varying stages of comple-
tion, the transfer of responsibilities for these projects from experienced
to inexperienced personnel was not considered to be prudent. It was
recognized, however, that the Department would receive some benefits
from services of a firm not thoroughly familiar with Post Office
standards and procedures during the initial training period. There-
fore, an estimated transition cost factor of “in excess of $150.000% was
added to the low offer of C&I). Transition costs were not considered
applicable in the case of Unidex and Yoh since those firms had sup-
plied professional and support services to the Department. for several
years and had experienced employees who were available for assign-
ment to departmental projects under the RFP.

C&D argues that the use of this factor, which was the only basis
upon which the Post Office refused to award the contract to the firm,
was unrealistic, since “the facts of rccord showed that neither (&I
nor Unidex had men in the regional offices at the time of the award.”
Yoh, the then incumbent contractor at the regional offices involved in
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the procurement, asserts that the “Post Office should logically have
considered a training period for Unidex.”

Our Office has had occasion to consider a procurement wherein there
was utilized a transition cost evaluation factor which had not beexn set,
forth in the solicitation. In B-167249, January 19, 1970, we made the
following pertinent remarks:

We must agree with the contracting officer that he could not have computed
the proposals of contractors other than EAI by adding a cost factor for the
changeover of contractors—an evaluation factor which was not set out in the
solicitation. To hold otherwise would not only allow a procuring activity to
choose any amount it felt would compensate for the changeover in contractors, but
would directly conflict with the decisions of this Office that all evaluation factors
must be clearly spelled out in the invitation. See 49 Comp. Gen. 295 (B-167473,
November 12, 1969 ; 49 Comp. Gen. 229 (B-167175, October 13, 1969) ; B 166213,
July 18, 1969. To comply with these decisions, if it is considered financially
advantageous to maintain an incumbent contractor, a specific dollar amount
should be spelled out in the solicitation so that the incumbent contractor compet-
itors would be informed of the financial value to the Government of not changing
contractors.

The record strongly suggests that the transition cost factor has
never been regarded by the cognizant procurement officials as a reason-
ably reliable estimate of costs associated with the changeover of con-
tractors. In this regard, we quote from a departmental report of Sep-

tember 24, 1970:

Although we are satisfied that there are transition costs, we have doubts that
they are as high as originally estimated.

This same report cites a figure “in excess of $150,000,” while the memo-
randum of award appears to support a different figure for evaluation
which is not readily ascertainable from that memorandum. Moreover,
the memorandum of award states that “the ultimate effects on the
construction and mechanization programs of the Department which
could result from contracting with new firms cannot be measured in the
terms of dollars.” We have held that costs which may be difficult to
definitize should not be used in evaluation except after a thorough
study of the pros and cons offered by interested parties, establishment
of proper criteria for the use of the factor, and specific notice thereot
in the solicitation. See 45 Comp. Gen. 434, 435 (1966). In this regard,
we have emphasized the necessity for exactitude in the establishment
of a specific cost evaluation factor. 49 7d. 98, 101 (1969). Additionally,
it appears from the record that there was an unequal application of
the transition cost factor which ultimately resulted in the award to
Unidex. We are advised that “No consideration was given to transition
costs with respect to Unidex.” Tt is true, us the protestants argue, that
Unidex was not the incumbent contractor in the regional offices to be
staffed under item III. However, the procurement officials urge that



642 DECISIONS OF THE COMPTROLLER GENERAL 150

the failure to assess some amount of transition costs against U'nidex
was due to the fact that Unidex had a sufficient. number of qualified and
experienced employees available for immediate assignment. On the
one hand, in response to the argument of Yoh, the then incumbent and
higher priced offeror than Unidex, that transition costs should have
been applied against Unidex, the contracting officials argue that Uni-
dex hired 76 percent of Yoh’s employees in performing the contract.
Yet, in response to the argument of C&D, the then lowest priced re-
sponsible offeror, that it had offered to utilize the incumbent Yolh’s
employees in its revised proposal, those same officials stated that there
was no assurance that C&D could have hired Yoh’s employees to per-
form item III services. This line of reasoning appears to be wholly
unwarranted and inconsistent under the circumstances. The fact that
Unidex had the qualified personnel available for possible assignment
did not justify the waiver of transition costs insofar as Unidex was
concerned, particularly when it is conceded that Unidex would have
had some minimal transition period. Moreover, it appears from the
record that Unidex hired a major portion of the incumbent’s personnel
subsequent to the award of the contract. It is clear that, at the very
least, relocation for Unidex personnel could have been expected, as
well as a period of familiarization with the projects in progress at the
regional offices. Therefore, it may be concluded that the failure to
apply a transition cost factor to the offer of Unidex placed Unidex in
a favored competitive position vis-a-vis the other competitive offerors.

In addition to the foregoing, it would seem that the transition cost
factor itself was prejudicial to the competitive position of offerors who
were unaware of the existence of such factor or that the factor would
be a determinative element in the negotiation process. In 49 Comp.
Gen., supra, a sole-source secretarial determination and findings was
broadened to permit the submission of a proposal by another interested
firm ; however, “an evaluation factor was provided with respect to any
proposal from the new source to cover additional costs resulting from
the furnishing of units different than the sole-source design.” Subse-
quently, but before the date fixed for receipt of proposals, interested
firms were advised that the amount of the evaluation factor would be
$40,000. A firm interested in submitting a proposal as a new source of
supply requested information as to the method of computing this
$40,000 cost evaluation factor. The request was denied by the pro-
curement activity. Thereafter, in submitting a revised price proposal,
this firm recognized that certain costs would be applicable, but, “ex-
pressed the view that the factor utilized was grossly overestimated and
indicated a willingness to discuss the matter during negotiation.” The
contracting officials requested a decision from our Office as to whether
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an award might be made without further discussion or negotiation. We
concluded that “Since the objective of the procurement statute and
implementing regulations is to assure that the award of a negotiated
contract will be made to that responsible offeror whose offer is most ad-
vantageous to the (Government, price and other factors considered, we
do not believe that an otherwise eligible offeror should be denied the
opportunity to discuss the elements of an evaluation factor which is
directly prejudicial to its competitive position.”

Unlike the instant procurement, however, the offerors involved in
the cited decision were fully informed as to the existence of a cost
evaluation factor prior to the submission of their offers, Although we
recognized in that decision that the determination of evaluation fac-
tors is an administrative responsibility, we observed that:

* ¥ ® the presence or absence of an evaluation factor and the amount thereof ¢an
have an impact upon the prices offered and in that sense can affect one of the
essential terms (price) of the contract * * *

In the circumstances of this procurement, the addition of a transition
cost factor to the price offered by C&D but not against the Unidex
offered price operated to the competitive disadvantage of C&D who had
its price increased by approximately 22 percent and to the competitive
advantage of Unidex whose price was not affected thereby. Keeping in
mind C&D’s assertion that the transition cost factor is, in essence, a
fiction, and Yoh’s claim that Unidex should have been assessed some
measure of transition costs, the following observation from our above-
cited decision is pertinent:

* * * We recognize that opportunity for such discussion might not have resulted
in any change in the amount of the evaluation factor, but the offeror, at least,
might have satisfied itself, before submitting a revised offer, of the correctness

of the administrative position or, in the absence thereof, would have had an oppor-
tunity to show the procurement activity wherein it may have erred. © * #

We believe that once the contracting officials determined that a tran-
sition cost factor was essential to the evaluation of offers, all offerors
within a competitive range should have been advised of the introduc-
tion of such factor into the evaluation process, together with advice
as to its amount and the method whereby it was computed. Such being
the case, it is our opinion, in consonance with FPR 1.3-805.1, that dis-
cussions relating to the composition, applicability and impact of the
transition cost factor should have been conducted with all competi-
tively situated offerors. Had offerors been afforded an opportunity to
submit price revisions after discussions conducted in the spirit of the
regulations, the successful offeror under item ITI might well have been
an offeror other than Unidex.

The foregoing defects in the negotiation process represent, in our
opinion, serious and substantial deviations from the regulatory re-
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quirements regarding the competitive negotiation of contracts. The
use and application of the transition cost factor on a unilateral basis
effectively removed C'&D, the low responsible offeror, from contention
for award. As for Yoh, the failure to assess any transition costs in
the case of Unidex worked to its competitive disadvantage by making
Unidex’s offer the lowest evaluated offer.

We therefore conclude that the award of item III to Unidex was
patently erroneous and without regard to the established principles of
competitive negotiation. We strongly recommend that such contract be
terminated without delay. We note in this regard that “the Department
would not contemplate award of any contract in the event cancella-
tion is directed” due to the fact “that in the interest of efficiency and
economy, we would accelerate our program to develop full in-house
capacity in this area.”

Both protestants have made allegations concerning the possible im-
proper conduct of a former Post Office Department official with regard
to this procurement. We have examined the report of the Bureau of
the Chief Postal Inspector in this regard and we have no comments
to offer with respect thereto insofar as our review of this procurement
is concerned.

Enclosed is a copy of our decision of today to the attorneys for C&D,
wherein we hold that the award of items I and IT of the RFP to Voll-
mer need not be disturbed.

[ B-171589 ]

Travel Expenses—Overseas Employees—Hired Overseas—Resi-
dence in United States, Etc.

The travel and transportation expenses of a newly appointed employee from a
foreign country may be paid by Canal Zone agencies if the employee at the time
of appointment had a place of actual residence in the United States, its territories
or possessions. However, as 5 U.S.C. 5722 authorizes the payment of such expenses
only from the employee’s place of actual residence at the time of appointment,
reimbursement may not exceed that which would have been allowed the employee
for travel and transportation from his place of actual residence in the United
States, its territories or possessions.

Canal Zone—Employees—Hired Overseas—Residence in United
States, Ete.

A former employee of the Canal Zone Government whose place of actnal resi-
dence was in California, but who at the time of his appointment was temporarily
residing in Costa Rica, and who had transported his household goods to Costa
Rica in his own truck prior to signing an employment agreement, which he
signed in Costa Rica prior to his travel to the Canal Zone, may be reimbursed
travel and transportation expenses from Costa Rica to the (fanal Zone in ae-
cordance with the provisions of Office of Management and Budget Circular No.
A-56, but he may not be reimbursed the expenses of moving from California to
Costa Rica since these expenses were not incurred in anticipation of his appoint-
ment in the Canal Zone.
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Officers and Employees—Overseas—*‘Actual Residence”

The term “actual residence” is not defined in 5 U.8.C. 5722 or implementing regu-
lations, which authorize travel and transportation expenses for new appointees
to posts of duty outside the continental United States, and is for determination
from the facts of each case. Although the term as used in section 5722 generally
would be understood to mean the place at which an appointee physically resides
at the time of his appointment, the term may include the “legal residence” or
“domicile” of an employee.

To the Governor of the Canal Zone, March 23, 1971:

This is in reply to a letter of February 18, 1971, from former Gov-
ernor Leber requesting our decision on questions involving the inter-
pretation of 5 U.S.C. 5722 as it relates to the travel and transportation
allowances of new appointees to posts of duty outside the continental
United States.

Governor Leber’s letter reads in part as follows:

Former section 7 of the Administrative Expenses Act of 1946, as amended
(now codified at 5 U.S.C. 5722) authorizes the payment by a Government agency
of the “travel expenses of a new appointee and transportation expenses of his
immediate family and his household goods and personal effects from the place
of actual residence at the time of appointment to the place of employment out-
side the continental United States.” [Italic supplied.]

As is further provided in this section an agency may pay expenses of 2 new
appointee, his immediate family and household goods only after the individual
selected for appointment agrees in writing to remain in Government service
for a specified period.

A specific case on which your ruling is requested relates to a claim from a
former employee of the Canal Zone Government whose place of actual residence
was in California, but who at the time of his appointment was temporarily
residing in Costa Rica. He is claiming reimbursement of his estimated actual
expenses and per diem in transporting his household goods from California to
Costa Rica in his own truck, and after an apparent interval of several months,
the travel and transportation of himself, his family and household goods from
Costa Rica to the Canal Zone. No transportation agreement was signed prior to
transporting the goods from California to Costa Rica. However, a transportation
agreement was signed by him in Costa Rica prior to his travel from there to
the Canal Zone. He is requesting reimbursement of these expenses as a recruit-
ment travel expense. The employee subsequently completed the agreed period
of service and was repatriated to California at Government expense.

Up to the present time we have recruited our non-local hire employees only
from the United States, its territories and possessions. It is not clear to the
Canal agencies whether or not we would have the authority to recruit and pay
the travel and transportation expenses of employees, their immediate families
and househo!d goods from other geographic locations such as neighboring coun-
tries in Latin America or other foreign areas, in a case where the employee
at the time of appointment had “a place of actual residence” in the United
States, its territories or possessions.

Our decision has been requested as to whether the employee in the
case cited is precluded from receiving reimbursement for expenses
mcurred between California and Costa Rica since no transportation
agreement was signed prior to the departure of the employee. Our
decision is also requested as to whether under 5 U.S.C. 5722 the Canal
agencies may pay the travel and transportation expenses of a newly
appointed employee from a foreign country if the employee at the
time of appointment has a place of actual residence in the United
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States, its territories or possessions and, if so, whether the amount
allowable is limited to the costs for travel from the place of actual
residence.

The term “actual residence” is not defined in the law or implement-
ing regulations and is for determination from the facts of each case.
See 29 Comp. Gen. 526, 527 (1950). The term as used in the statute
generally would be understood to mean the place at which the ap-
pointee physically resides at the time of his appointment. However,
we have recognized that, in a proper case, the term may include the
“legal residence™ or “domicile” of the employee. 26 Comp. Gen. 488,
492 (1947).

We have held that under section 7 of the Administrative Expenses
Act of 1946 travel and transportation expenses of*an appointee may
be paid from a foreign country to a post of duty outside the conti-
nental United States. See B-107059, January 10, 1952. Ordinarily an
employee recruited for assignment outside the continental United
States is entitled to travel and transportation expenses upon separation
only to the country of actual residence at time of assignment to such
duty. See B-160029, October 4, 1966. However, we have also held that
the travel and transportation expenses of an employee recruited at a
place of temporary residence may be paid from that location to his
overseas duty station and, after a tour of duty, to his permanent resi-
dence. See B-124492, September 21, 1955. While this decision involved
a temporary residence in the United States and home leave entitle-
ment, we see no reason why it cannot be applied to a sitnation involv-
ing the appointment of an individual at a temporary residence in a
foreign country for a single tour of duty overseas.

With respect to the claim of your former employee for travel and
transportation expenses to the Canal Zone, we understand that none
of the expenses from (alifornia to Costa Rica were incurred in antici-
pation of his appointment in the (lanal Zone. In view thereof and
since he actually was appointed from Costa Rica, there appears no
basis for allowing travel and transportation expenses from California
to Costa Rica. See B-127944, June 28, 1956. However, since he had
an actual residence in the United States at the time of his appoint-
ment we see no objection to payment of travel and transportation
expenses from Costa Rica to the Canal Zone in accordance with the
provisions of Office of Management and Budget Circular No. A-56.

In answer to your general questions the Canal agencies may pay
the travel and transportation expenses of a newly appointed employee
from a foreign country, if the employee at the time of appointment
has a place of actual residence in the United States, its territories or
possessions. However, as 5 U.S.C. 5722 authorizes the payment of
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such expenses only from the employee’s place of actual residence at
the time of appointment, reimbursement may not exceed that which
would have been allowed the employee for travel and transportation
from his place of actual residence in the United States, its territories
or possessions. See 26 Comp. Gen. 322 (1946).

[ B-171643]
Subsistence—Per Diem—Travel by Trailer, Truck-Camper, Etc.

A claim for per diem by a postal employee in lieu of subsistence in connection
with the use of a truck-camper instead of a hotel or motel room while on a field
assignment may be paid pursuant to section 6.2(e) of the Standardized Gov-
ernment Travel Regulations which provides for a per diem allowance for travel
by means of a privately owned trailer, for although a truck-camper is not a
trailer it is a temporary living unit and may, therefore, be viewed as within the
regulations for purposes of approving a per diem allowance, and the allowance
not having been approved in advance may under the regulation be post approved.

To the Director, Postal Service Management Institute, March 23,
1971:

Reference is made to your letter of December 31, 1970, enclosing two
travel vouchers covering the periods November 2 to November 13,
1970, and November 17 to November 25, 1970, in the total amounts of
$495.65 and $267.70, respectively, in favor of Mr. James O. Flanagan,
an employee of the Post Office Department.

The vouchers include a claim for per diem in lieu of subsistence in
connection with the use of a truck—camper instead of a hotel or motel
room while on field assignment for the Field Instruction Division of
the Postal Service Management Institute. You state that the Atlanta
Postal Data Center has indicated that it has never processed a claim
of this nature; also that Mr, James L. O’Toole, Chief, Field Instruc-
tion Division, is of the opinion that the claim should be paid in the
amount Mr. Flanagan would normally expend for lodgings in any
given city. In view thereof you request a ruling be made on the matter
by this Office.

The claimant by letter dated January 28, 1971, furnished this Office
additional information. He advised us so far as here pertinent that:

The U.S. Postal Service is presently, and for the past year has been, invo}v‘ed.
in presenting a supervisory training course that is conducted in specified cities
throughout the nation. This instruction varies with the size of the city (i.e.,
number of supervisors in any City post office), but a minimum stay is 13 weeks.
I am a Team Chief with 3-8 trainers, moving from city to city, as needed. This
is only one of six such teams so operating. . .

Specifically, last year I was temporarily duty assigned in Cleveland, Ohio, Sp.
Louis, Missouri, Des Moines, Iowa, and Madison, Wisconsin, from about April
1st to the end of November.

'Our present basis of “time off” is a three-day week end every other week end
without provision for quarters when away from the temporary duty station.

This implies the necessity of packing up and storage of personal items, and mov-
ing out of a hotel room every other week end.
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My resclving this almost unacceptable, but continunal situation was to initially
rent a truck-camper from St. Louis, to use in Madison and Omaha. In so doing,
I am able to maintain a usable personal office space, immediately accessible to
my books and references, greatly improve the security of my belongings (every
other week end), enjoy a consistency in my own bed, and I am able to transport
fragile government equipment from city to city, and yet be flexible enough to
fly to other cities for brief visits without incurring duplicate housing for such
times,

My intent is to submit on a voucher only for the nights I am sleeping in, i.e.,
using, the camper. ¥For this usage T am asking the approved housing rates.

Since the November submission of the two travel vouchers in guestion, I am
convinced this is an aimost ideal solution, and I am proceeding to purchase,
rather than rent the camper that I may use same in my next location-—Harris
burg, Pennsylvania.

I would be interested in knowing if owning a unit vs. renting would substan-
tially alter the situation or the decision, as this may eliminate a second submis-
sion in the very near future.

Section 6.2(e) of the Standardized Government Travel Regulations
provides that per diem allowance for travel by means of a privately
owned trailer may be authorized or approved. See our decision B-
169536, July 2, 1970. See also 28 Comp. Gen. 341 (1948). A truck-
camper, while not a trailer, is a temporary living unit and as such may
be viewed as within the regulations for purposes of per diem allow-
ance. C'f. section 1.2(g) of Office of Management and Budget Circular
No. A-56, defining “House trailer” as meaning all types of mobile
dwellings constructed for use as residences and designed to be moved
overland, either by being self-propelled or towed.

You have not furnished information by way of a copy of the em-
ployee’s travel order or otherwise as to what rate of per diem he was
entitled to had he used the usual lodging facilities. However, the regn-
lation referred to above appears to contemplate that when a trailer
is used for lodging without being authorized in advance, the agency
may post approve a proper per diem allowance on that basis. B-169536,
supra.

The vouchers are returned herewith for handling in accordance with
the above.

[ B-171669(1)]

Contracts—Labor Stipulations—Service Contract Act of 1965—
Minimum Wage, Etc., Determinations—Union Agreement Effect

A reissued invitation for bids (IFB) to perform custodial services which pro-
vided for the application of the Service Contract Act of 1965, and contained a
revised wage determination by the Department of Labor and a “Successor
Employers’ (follective Bargain Obligations” clause that recognized the in-
cumbent contractors union bargaining agreement is not restrictive of compe-
tition and an award may be made to the lowest responsive and responsible bid-
der pursuant to 10 U.8.C. 2305(c). The inclusion in the IFB of the Service
Contract Act clause and the revised determination was in accord with 29 CFR
4.6, and the amendment to the IFB to provide for the revised wage determination
conformed to paragraph 2-208 of the Armed Services Procurement Regulation,
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even though the revision was not received at least 10 days before bid opening as
required, since sufficient time was provided for acknowledgment of the mmend-
ment.

Contracts—Labor Stipulations—Minimum Wage Determinations—
Not Guarantee of Labor Costs

The issuance of a wage rate determination by the Department of Labor consti-
tutes a finding that the rates specified are the rates prevailing in the locality,
and the inclusion of the determination in an invitation for bids or a contract
is not a representation by the Government that labor may be obtained by the
contractor at the specified rates and, therefore, each bidder has the burden of
ascertaining probable labor costs.

Contracts—Labor Stipulations—*“Successor Employer” Doctrine

The inclusion in an invitation for bids of the language regarding the National
Labor Relations Board Burns decision, 182 NLRB No. 50, on the effect of exist-
ing collective bargaining agreements of employers upon successor employers
does not require bidders to be bound by an existing labor agreement as the
Government made no commitment regarding the effect of the decision but left
the matter to the bidders to decide. It was not improper to place bidders on
notice of the Burns decision and the incumbent contractor’s union bargaining
agreement and as the language used was merely advisory, the invitation was not
ambiguous. The extension of the existent bargaining agreement beyond the con-
tract period is not prohibited by the procurement statutes, and whether the
agreement is enforceable against a followup employer is for the courts to
decide.

Antitrust Matters—Labor Organizations

The jurisdiction to enforce the antitrust statutes lies with the Department of
Justice and the United States General Accounting Office is without authority
to issue a determination respecting the applicability or violation of the statutes.
However, under 15 U.S.C. 17, labor organizations engaged in lawful pursuits
are exempted from the restrictions of the antitrust statutes.

To Millar & Fallin, March 24, 1971:

We refer to your protest by letter dated January 12, 1971, on be-
half of Royal Services, Inc. (Royal), against any award under in-
vitation for bids (IFB) DAADO05-71-B-0116, issued December 11,
1970, by Aberdeen Proving Ground, Department of the Army. The
procurement involves performance of custodial services for a period
of 1 year, and it is your position that the solicitation needs clarifica-
tion, as discussed below.

The requirement was first advertised under IFB DA AD05-71-B-
0068, dated September 24, 1970, which included notice that the Service
Contract Act of 1965 (41 U.S.C. 351) applied to the contract together
with the related clause prescribed by Armed Services Procurement
Regulation (ASPR) 12-1004 making mandatory payment of no less
than wage rates and fringe benefits set forth in an attached wage
determination issued by the Department of Labor pursuant to the
act. The determination, identified as “Wage Determination No. 69-20
(Rev-2)" dated January 12, 1970, specified a minimum hourly wage
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of $1.96 for janitors, porters and cleaners as well as certain fringe
benefits.

As amended October 2, 1970, the IFB included the following perti-
nent language:

2. SUCCESSOR EMPLOYERS' COLLECTIVE BARGAINING OBLIGATIONS

a. A recent decision of the National Labor Relations Board (NLRB) es-
tablishes the responsibility under the National Labor Relations Act of a suc-
cessor employer to recognize and bargain collectively with the union designated
by the employees, and to abide by the collective bargaining agreement which
was negotiated by the union and the predecessor employer, even though the
successor employer may not have been a party to that agreement or may not
have agreed to be bound by it. The requirement that a successor employer abide
by the collective bargaining agreement in existence at the time he becomes a
successor employer is new.

b. The cases which led to the NLREB decision developed the following test to
establish the successor's obligations to abide by the existing collective bargain-
ing agreement.

(1) That there be a collective bargaining agreement;

(2) that the successor hires a substantial number of his predecessor's em-
ployees; and

(3) that the successor perform essentially the same work as was performed
by the predecessor.

c. The NLRB decision may have pertinence to many Army procurements.
specifically, ongoing service contracts such as aircraft maintenance contracts,
flight instruction contracts, foreign language instruction contracts and installa-
tion maintenance and janitorial service contracts, where generally the successor
contractor hires substantially, or in toto the work force of his predecessor and
continues performing the same service.

24. NOTICE OF COLLECTIVE BARGAINING OBLIGATION

All bidders are hereby put on notice that the National Labor Relations
Board has ruled that successor contractors may be bound, under certain cir-
cumstances, by the collective bargaining agreement between the employees’
union and a predecessor contractor. Notice is hereby given to bidders that there
is an agreement in existence which may be subject to the above ruling. Copies
of this agreement are on hand in the Procurement Division, Bldg. 314, Aberdeen
Proving Ground, and if required, will be furnished upon request.

The Contracting Officer makes no representations as to the correctness of the
NLRB ru'ing or as to the validity of the existing collective bargaining agree-
ment. It is the responsibility of each bidder to obtain all relevant information
prior to preparation of bids.

The union bargaining agreement executed by the incumbent con-
tractor, Kahoe Supply Company (Kahoe), and Amalgamated Munic-
ipal Employees Local Union 1231 and its affiliate, Laborers Inter-
national Union of North America, was effective as of July 30, 1970,
and it covered employees, other than supervisory employees, engnged
in performance of services, such as are involved in the instant pro-
curement, at Aberdeen Proving Ground. The agreement covers periods
extending beyond the basic period for which Kahoe holds the cur-
rent contract and provides for payment of wage rates by a follow-on
contractor at rates which would be higher than the rates Kahoe would
be required to pay if its existing contract were to be extended.

On October 19, 1970, bids were opened. Of the eight bids received,
Royal’s bid was lowest. Royal, however, in a letter dated Novem-
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ber 9, requested withdrawal of its bid on the basis of misunderstand-
ing and mistakes relating to the Kahoe union agreement, wages, etc.
Further, in a letter dated November 11, Royal asserted, among other
things, that Kahoe’s agreement was unfair and possibly illegal since
it restricts the competitive bidding system.

While Royal’s protest, and a separate protest by Kahoe on differ-
ent grounds, were pending, the Government’s requirements were
changed in that janitorial services in one of the major tenant activities
were deleted entirely, and the frequency of janitorial tasks in all of
the remaining buildings was reduced. In the circumstances, the pro-
curing activity determined that the requirements should be readver-
tised under revised specifications. All bidders were so notified by
letter of November 19, 1970.

IFB B-0116 included the revised procurement requirements and
carried the same provisions as IFB B-0068, as amended, with respect
to applicability of the Service Contract Act of 1965 and the Janu-
ary 12, 1970, wage determination attached to the IFB, as well as
notice of the NILRB decision on successor contractor obligations under
incumbent contractor union bargaining agreements and of the exist-
ence of Kahoe’s agreement in this case.

On January 6, 1971, the date specified in IFB B-0116 for the
opening of bids, the procuring activity was notified by the Depart-
ment of Labor that a revision to the wage determination included
in the IFB was being issued effective as of January 6. The procuring .
activity accordingly deferred the opening of bids, and on January 8
a telegraphic amendment was sent to all prospective bidders advising
that the January 12, 1970, wage determination revision was super-
seded by the January 6, 1971, revision ; that the only change made by
the latest revision was in the minimum hourly wage rate, which was
increased from $1.96 to $2.08; and that bid opening was accordingly
extended to January 31, 1971. All of the firms which submitted bids
acknowledged the amendment prior to the extended bid opening time.

On January 13, bids were opened. Springfield Building Mainte-
nance, Inc. (Springfield), who was not a bidder under the original
IFB, was lowest with a bid of $626,901.72. Royal was second low
with a bid of $671,268.48, and the remaining eight bidders quoted
prices ranging from $673,204 to $857,086.

You charge that the procedures employed in this procurement vio-
late the Sherman and Clayton Antitrust Acts, 15 U.S.C. 1, and 12;
confuse bidders; frustrate the bidding procedures; and circumvent
the Service Contract Act of 1965. More specifically, you state:

(a) It is not proper for the Army to indicate to bidders that the rate in the
union contract should be followed.



652 DECISIONS OF THE COMPTROLLER GENERAL i

{(b) It is not proper for a lame duck contractor to execute a contract with a
union providing for preferential wage treatment.

(¢) It is not proper to amend a contract without 10 days lead time ASPR
18-206.

(d) If the contractors are not permitted to follow the wage determinations
in the invitations and rely on same, then either no wage determination should
be made or at least contractors not be put on notice by the government of w
conflicting set of wages.

(e) If GAO doees not consider these matters and place in proper priority the
relationship of a bidder under the NLRB's Burns decision, as compared to his
duty under the Service Contracts Act, bidders will be so confused that the
bids will be much higher and lame duck contractors will enter into contracts
that will cause bidders to consider wage rates so high that the bids wiil be out
of sight and the Service Contructs Act of no effect.

(£) Royal's bid in the instant contract would be a lot lower if it were per-
mitted to rely on the new wage determination and had not been put on notice
of the union contract attached to the former amendment to the former solicitation.

The contracting officer maintains that the IFB properly included
the Service Contract Act of 1965 clause and the current Depuartment
of Labor wage determination; that the IFB also properly included
notice of the recent NLRB decision on the effect of incumbent con-
tractor collective bargaining agreements on snccessor contractors;
and that suflicient time was allowed for bidders to amend their bids
after notice of applicability of the superseding wage determination
of January 6, 1971.

With further reference to the telegraphic amendment of Junuary 8,
the contracting officer states that such action was taken with due
consideration of the provisions of ASPR 2-208, relating to supply
and service contracts, and was based upon a determination that exten-
sion of bid opening to January 13 would provide sufficient time for
bidders to receive, acknowledge and amend their bids. Further, the
contracting officer urges, since all bidders did timely acknowledge
receipt of the amendment without claiming that insufficient time had
been allowed therefor, such period was adequate.

The jurisdiction to enforce the provisions of the antitrust statutes
lies with the Department of Justice. 21 Comp. Gen. 56 (1941). Since
our Office is without authority to issue a determination respecting
applicability or violation of such statutes, we will not undertake to
express an opinion thereon in this case. However, we call your atten-
tion to the language of 15 U.S.C. 17 concerning exemption from the
restrictions of the antitrust statutes of labor organizations engaged
in lawful pursuits.

As to the applicability of the Service Contract Act of 1965 to the
procurement, the regulations issued by the Department of Labor in
implementation of the act, pursuant to 41 T.S.C. 353, are published
at 29 CKFR, part 4. Contracts for custodial and janitorial services are
listed in 29 CFR 4.130 with various other types of service contracts
which are covered by the act. Tnder 29 CFR 4.6, such contracts (and
any bid specification therefor) arve required to include appropriate
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clauses providing, among other things, for payment to service em-
ployees of no less than the minimum wages and fringe benefits speci-
fied in applicable wage determinations issued by the Department of
Labor, as provided in the act, and made part of the procurement
solicitation and related contract. Pursuant to such provisions, the
procuring activity was required to include in IFB B-0116 the Service
Contract Act clause and the currently effective Department of Labor
wage determination, which, as of the date IFB B-0116 was issued,
was the January 12, 1970, revision of Wage Determination No. 69-20.
As to the procedures which were employed by the procuring activity
In connection with the issuance of the IFB amendment to incorporate
the wage determination revision which became effective on the date
of bid opening, the governing regulations are ASPR 2-208, relating
to amendments in general to IFB’s for supplies and services (not
ASPR 18-206, which relates only to contracts for construction),
and 29 CFR 4.5(b) and ASPR 12-1005.3(a) (2), relating to the use
In service contracts of preaward revisions of wage determinations.
ASPR 2-208 reads as follows:

Amendment of Invitation for Bids

(a) If after issuance of an invitation for bids, but before the time for bid
opening, it becomes necessary to make changes in quantity, specifications, deliv-
ery schedules, opening dates, etc., or to correct a defective or ambiguous invita-
tion, such changes shall be accomplished by issuance of an amendment to the
invitation for bids, using Standard Form 30 (see 16-101), whether or not a
pre-bid conference is held. The amendment shall be sent to everyone to whom
invitations have been furnished and shall be displayed in the bid room.

(b) Before issuing an amendment to an invitation for bids, the period of
time remaining until bid opening and the need for extending this period by post-
poning the time set for opening must be considered. Where only a short time
remains before the time set for bid opening, consideration should be given to
notifying bidders of an extension of time by telegram or telephone. Such noti-
fication shou'd be confirmed in the amendment.

(c) Any information given to a prospective bidder concerning an invitation
for bids shall be furnished promptly to all other prospective bidders, as an amend-
ment to the invitation, whether or not a pre-bid conference is held, if such infor-
mation is necessary to the bidders in submitting bids on the invitation or if the
lack of such information would be prejudicial to uninformed bidders. No award
shall be made on the invitation unless such amendment has been issued in suffi-
cient time to permit all prospective bidders to consider such information in
submitting or modifying their bids.

Both 29 CFR 4.5(b) and ASPR 12-1005.3(a) (2) provide for the
use in bid solicitations of wage determination revisions which are
issued prior to award; however, revisions received by the contracting
agency later than 10 days before the opening of bids shall not be effec-
tive except where the agency finds there is a reasonable time to notify
bidders of the revision.

While ASPR 2-208 does not fix a minimum period prior to bid
opening which must be allowed for consideration of an IFB amend-
ment, we have construed a similarly worded provision in the Federal
Procurement Regulations (FPR 1-2.207) as requiring that sufficient
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time elapse between issuance of the amendment and bid opening to
enable «?7 bidders to consider and timely acknowledge the amendment.
45 Comp. Gen. 651 (1966). In the instant case, the ten bidders, of
whom Royal was one, who responded to the IFB also timely acknowl-
eged the amendment. In addition, the record does not show that any of
such bidders, or any of the other 25 prospective bidders to whom the
amendment was transmitted, complained to the procuring activity
that the 5 days allowed for acknowledgement were not sufficient for
consideration of the amendment. In the circumstances. we are unable
to conclude that the 5 days in question did not constitute the reason-
able time contemplated by ASPR 2-208.

TWe are mindful that under 29 CFR 4.5(b) and ASPR 12-1005.53(a)
(2) the procuring activity could have disregarded the January 6,
1971, wage determination revision since the activity did not receive
the revision at least 10 days before the scheduled bid opening. How-
ever, since only one change was effected by the revision, we do not view
the decision of the procuring activity to include the revision in the
IFB by amendment and to extend the time of bid opening accordingly
as other than a reasonable exercise of the discretion accorded to the
activity under such regulations.

As to the issue of entitlement of bidders to rely on the wage rate
determination, your attention is directed to the clear language of the
Service Contract Act clause to the effect that the specified wage rates
are but minimum rates. The issuance of a wage rate determination
constitutes a finding that the rates specified therein are the rates pre-
vailing in the locality, and the inclusion thereof in an invitation for
bids or a contract does not constitute a representation by the Govern-
ment that labor may be obtained by the contractor at such rates.
United States v. Binghamton Construction Co., 347 U.S. 171 (1954) ;
48 Comp. Gen. 22 (1968). Each bidder, therefore, had the burden of
ascertaining for itself its probable labor costs. B-167250, November 13,
1969.

Turning now to the propriety and effect of inclusion in the IFB
of the language regarding the National Labor Relations Board Buins
deciston, 182 NLRB No. 50, on the effect of existing collective bargain-
ing agreements of employers upon successor employers and of notice
that Kahoe, the incumbent contractor at Aberdeen Proving Ground.
has such an agreement, we find nothing in such language which could
be construed as a requirement that bidders agree to be bound by
Kahoe’s agreement. On the contrary, we believe that the second para-
graph of the notice of Kahoe’s agreement leaves no doubt that the
Government made no commitment regarding the effect of the Burns
decision but left such matter to the bidders to decide. It is our view,
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therefore, that while the procuring activity was not obligated to place
bidders on notice of the Burns decision and the incumbent contractor’s
union bargaining agreement, its action in this regard was not iniproper
and did not render the invitation ambiguous, the language in question
being merely advisory. B-170101, September 22, 1970.

While it well may be, as you have stated, that Royal’s bid would
have been lower had it not been on notice of the existing union agree-
ment, there is no indication that Royal or any other bidder did not
make its own determination regarding the effect ot the Burns decision
freely, or that any related mistake was made in its bid as the result of
such decision.

Regarding the propriety of execution by Kahoe of a union bargain-
ing agreement extending beyond its basic contract period, our Office
is not aware of any restriction in the procurement statutes or regula-
tions which would preclude such agreement. Whether the agreement
would be enforceable against a follow-on employer, however, is a
matter for the courts to decide. John Wiley & Sons v. Livingston, 376
U.S. 543 (1964). See, also, Potter v. Emerald Maintenance, Inc., Civil
Action No. 70-1-36, United States District Court for the Southern
District of Texas, Laredo Division, October 29, 1970, in which the
court gave consideration to the Burns successor employer doctrine in
relation to a competitively awarded contract for services at a Govern-
ment installation and declined to issue an injunction against the
follow-on contractor in keeping with such doctrine in the absence of
a decision by NLRB, or the courts, evidencing full consideration of the
Service Contract Act of 1965 and the Government procurement statutes
in similar circumstances.

In line with the foregoing, we are unable to conclude that the IFB
is restrictive of competition, and we therefore see no legal objection
to the making of an award thereunder to the lowest responsive and
responsible bidder, as contemplated by 10 U.S.C. 2305 (c¢). While your
protest is therefore denied, your attention is invited to the enclosed
copy of our decision of today to the Secretary of the Army respecting
withdrawal of the low bid of Springfield.

[ B-171669(3)]
Contracts—Labor Stipulations—*“Successor Employer” Doctrine

A bid submitted under an invitation that incorporated the Service Contract Act
clause prescribed by paragraph 2-1004 of the Armed Services Procurement Regu-
lation. which provided for the application of the pertinent Department of Labor
wage determination, and included information relating to “Successor Employers’
Collective Bargaining Obligations”—information the bidder overlooked in pre-
paring the hid—may be withdrawn under the mistake in bid principles enunciated
in Ruggiero v. United States, 420 F. 24 709, to the effect the law of mistaken
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bids includes mistakes which are inexplicable, and the rule does not turn on any
fault or ambiguity in the specifications nor need the contractor be free from
blame. Therefore, since the bidder was entitled to give consideration to the
impact of the union agreement upon performance costs, and the bid may not be
corrected as the agreed union rates were not a factor in bid preparation, the bid
may be withdrawn from consideration.

To the Secretary of the Army, March 24, 1971:

We refer to letter dated February 4, 1971 (AMCGC -B), from the
Assistant General Counsel, Headquarters Army Materiel Command
(AMC), forwarding for consideration by our Office a request by
Springfield Building Maintenance, Ine. (Springfield), for correction
or withdrawal of its low bid under invitation for bids (IFB)
DAADO5--T1 B-0116, issued December 11, 1970, by Aberdeen Proving
Ground, Aberdeen, Maryland. The basis for the request is that Spring-
field made a mistake in computing its probable labor costs for per-
formance of the janitorial services covered by the proposed requirement
contract over a period extending from date of award through Janu-
ary 31, 1972.

The procuring activity first advertised for the required services
under IFB DAADO3- 71-B-0068, dated September 24, 1970, which
contemplated a contract covering the period November 1, 1970,
through QOctober 31, 1971. After bids were opened on October 19, 1970,
however, there was a substantial change in the Government’s require-
ments, which led to the discarding of the bids and readvertisement of
the procurement under IFB B-0116. Springfield was among the sourees
to which the procuring activity transmitted copies of IFB B--0068 and
related amendments, but Springfield did not submit a bid under that
solicitation.

Both IFB’s informed bidders that the Service Contract Act of 1963,
41 T.8.C. 351 note, would apply to the contract and incorporated the
Service Contract et clause prescribed by Armed Services Procure-
ment Regulation (ASPR) 12--1004, which requires payment by the
contractor of no less than the wage rates and fringe benefits set forth
in the applicable wage determination issued by the Department of
Labor and attached to the IFB. As of January 6, 1971, the applicable
minimum wage rate for janitors was determined by the Department
of Labor to be $2.08 per hour, an increase of 12 cents per hour over
the rate in effect from January 12, 1970, through January 5, 1971

In addition, both of the IFB's included the following pertinent
language:

SUCCESSOR EMPLOYERS COLLECTIVE BARGAINING OBLIGATIONS

a. A recent decision of the National Labor Relations Board (NLRB) estab-
lishes the responsibility under the National Labor Relations Act of a suctcessor
employer to recognize and bargain collectively with the union designated by
the employees, and to abide by the collective bargaining agreement which was
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negotiated by the union and the predecessor employer, even though the successor
employer may not have been a party to that agreement or may not have agreed
to be bound by it. The requirement that a successor employer abide by the
collective bargaining agreement in existence at the time he becomes a successor
employer is new.

b. The cases which led to the NLRB decision developed the following test to
establish the successor’s obligations to abide by the existing collective bargain-
ing agreement:

(1) That there be a collective bargaining agreement;

(2) That the successor hires a substantal number of his predecessor’s
employees ; and

(3) That the successor perform essentially the same work as was per-
formed by the predecessor.

c. The NLRB decision may have pertinence to many Army procurements;
specifically, ongoing service contracts such as aircraft maintenance contracts,
flight instruction contracts, foreign language instruction contracts and installa-
tion maintenance and janitorial service contracts, where generally the successor
contractor hires substantially, or into, the work force of his predecessor and
continues performing the same service.

NOTICE OF COLLECTIVE BARGAINING OBLIGATION

All bidders are hereby put on notice that the National Labor Relations Board
has ruled that successor contractors may be bound, under certain circumstances,
by the collective bargaining agreement between the employees’ union and a
predecessor contractor. Notice is hereby given to bidders that there is an agree-
ment in existence which may be subject to the above ruling. Copies of this
agreement are on hand in the Procurement Division, Bldg. 314, Aberdeen Prov-
ing Ground, and if required, will be furnished upon request.

The Contracting Officer makes no representations as to the correctness of the
NLRB ruling or as to the validity of the existing collective bargaining agree-
ment. It is the responsibility of each bidder to obtain all relevant information
prior to preparation of bids.

The wage rate for janitors in the collective bargaining agreement
between the incumbent contractor, Kahoe Supply Company (Kahoe),
and its employee unions was $1.96 per hour effective July 31, 1970,
through October 31, 1970. For periods subsequent to October 31, 1970,
the agreement had two separate sets of wage rates, one to apply in the
event the Government exercised its option to extend the contract with
Kahoe beyond October 31, 1970, and the other to apply to any con-
tractor who received a contract after October 31, 1970, pursuant to
competitive bidding. For Kahoe, under an extension of its existing
contract, the $1.96 wage rate would apply through October 31, 1971,
and effective November 1, 1971, the wages for janitors would be pay-
able at three rates, i.e., $2.10 for an entry step, $2.17 for a first lon-
gevity step, and $2.25 for a second longevity step. For a competitively
awarded contract, the $2.10 rate and related longevity step rates were
to be effective from November 1, 1970, through the pay period includ-
ing December 31, 1970. Effective the first pay period after January 1,
1971, the rates would be increased to $2.35 for the entry step, $2.42
for the first longevity step, and $2.50 for the second longevity step,
and cffective the first pay period after January 1, 1972, the rates would
be further increased to $2.55 for the entry step, $2.62 for the first lon-
gevity step, and $2.70 for the second longevity step. All wage rates
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in the agreement are subject to the minimum wage requirements of
the Service Contract Act and to addition of 6 cents per hour in lien
of health and welfare payments.

On January 13, 1971, the ten bids received in response to IFB
B-0116 were opened. Springfield’s estimated total cost of $626,001.72
was lowest. Royal Services, Inc. (Royal), with a bid of $671,268.4%, was
second low bidder, and Royal has indicated that its price was based
on the wage rates provided in Kahoe's union bargaining agreement.
The eight remaining bids ranged from $673,204.56 to $857,086.92.

In light of the sizeable price variance between Springfield’s bid
and the other bids, the procuring activity requested Springfield to
verify its bid. In a letter dated January 14, 1971, Springfield advised
the contracting officer that Springfield had obviously made a mistake
in the preparation of its bid. In this connection, Springfield stated
that while it was aware of the information included in paragraph 3,
page 19, relating to the National Labor Relations Board decisions on
the matter of successor employer obligations, Springfield failed to
turn the page back sufficiently in reading the IFB to note the succeed-
ing paragraph advising of the existence of a union bargaining agree-
ment between Kahoe and its employee unions. Accordingly, Spring-
field stated, it did not consider the possibility that such an agreement
might be in effect and might be binding on Springfield and proceeded
to estimate its labor costs on the basis of the wage rate stated in the
Department of Labor wage determination.

The letter also indicated that Springfield first became aware of
Kahoe’s union agreement in a telephone conversation of the same
date with the procuring activity. (AMC advises that Springfield did
not request a copy of the Kahoe union agreement from the procuring
activity in connection with either of the IFB’s.)

Worksheets furnished by Springfield as evidence of its mistake
show that Springfield estimated that 93 janitors would be required
for the contract work, and the related labor cost was computed at an
hourly rate of $2.20 multiplied by 175, the number of work hours
estimated for each janitor per month. Springfield explained that the
$2.20 rate is based on the $2.08 hourly wage rate specified in the De-
partment of Labor wage determination plus 6 cents per hour for
health and welfare benefits and an additional 6 cents per hour to cover
job classification differentials.

In light of its mistake, Springfield requests a correction in its bid
to increase the price to a yearly total of $693,783.48 less 214 percent,
prompt payment discount to allow for increased labor costs under
Kahoe's union agreement. Springfield’s recomputation of its labor
cost shows an hourly rate of $2.48 for janitors, which includes $2.42
minimum rate plus 6 cents for differentials, and an increase of 12.7
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percent in previously estimated costs for an additional supervisor
and for vacations. In the event correction is denied by the Govern-
ment, Springfield requests that it be permitted to withdraw its bid
without prejudice.

Headquarters, AMC, takes the position that Springfield has made
a mistake in judgment and therefore should be awarded the contract
at its original bid price. Further, AMC urges that no information
has been furnished by Springfield that a different bid price was in-
tended at the time the bid was submitted, and while it appears that
a mistake was made, it is attributable to the failure of Springfield
to read the information in the IFB.

AMC further states that there is grave question whether the rates
in Kahoe’s collective bargaining agreement would be binding on a
successor contractor since it appears that the union agreement was
not executed in good faith. This statement, AMC has explained, re-
lates to the apparent intent by Kahoe to deter the Government from
securing competition for a contract for performance of the services
in question after expiration of the basic period of Kahoe’s existing
contract.

In addition, AMC cites Potter v. Emerald Maintenance, Inc.,
United States District Court for the Southern District of Texas, Civil
Action No. 70-L-38, involving circumstances such as are present in
this case, in which the court declined to issue an injunction which
would have been tantamount to enforcement against a follow-on serv-
ice contractor at an Air Force installation of the predecessor contrac-
tor’s union bargaining agreement providing for higher wages after
expiration of the basic contract period.

Where a bidder discovers that he has made a mistake in his bid
and furnishes evidence of such mistake to the contracting officer, even
after bid opening, but before award, he is not bound by his bid. Fur-
ther, the law of mistaken bids is made for those mistakes, among
others, which are perfectly inexplicable. This rule does not turn on
any fault or ambiguity in the Government specifications, and, on the
other hand, the contractor need not be free from blame. Ruggiero v.
United States, 190 Ct. Cl. 827, 420 F. 2d 709, at pages 713 and 716
(1970). What is involved [in a case in which a mistake in bid is
claimed or apparent before acceptance by the Government] is the
overreaching of a contractor by a contracting officer when the latter
has the knowledge, actual or imputed as something he ought to know,
that the bid is based on or embodies a disastrous mistake and accepts
the bid in face of that knowledge. Chernick v. United States, 178 Ct.
Cl. 498 (1967), 372 F. 2d 492.
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We are mindful that the mistake which is involved in this case 1s
different from that which is usually encountered in mistake in bid
cases, in that the oversight on the part of the bidder involves not a
specification requirement which must be met by the contractor but
a posstble obligation, under an agreement to which the Government
was not. a party, imposition of which is dependent upon whether the
unions are successful in having the Kahoe agreement enforced by
proper anthority. Nevertheless, all bidders were entitled to give con-
sideration to the impact of the union agreement upon their perform-
ance costs, and it is evident that Springfield, admittedly through its
own negligence, unintentionally failed to consider the agreement in
computing its bid. More important, Springfield has shown that it
would have gquoted a price substantially in excess of the second low
bid had Springfield been aware of the union agreement wage rates.

In the circumstances, it is our view that the principles enunciated
by the court in the Ruggiero case preclude acceptance by the Govern-
ment of Springfield’s bid at the price submitted. notwithstanding
Springfield was negligent in failing to read all parts of the IFB as
-autioned in paragraph 2 of Standard Form 33.A. Solicitation In-
structions and Clonditions, before preparing its bid. The factor re-
maining for determination, therefore, is what relief should be granted
to Springfield, i.e., correction of the bid or withdrawal.

The exception to the muking of a change in bid after opening which
permits correction of a bid upon establishment that the bidder actu-
ally intended to bid an amount other than that reflected in the bid does
not extend to permitting recaleulation of a bid to include factors
which the bidder did not have in mind when the bid was prepared and
submitted. 17 Comp. Gen. 575, 577 (1938). Since Springfield has
stated that consideration of the Kahoe union agreement wage rates
was not a factor in the preparation of its bid, it is apparent that the
price stated in the bid was the intended price and that the price of
$693,783.48 to which Springfield now seeks to have its low bid cor-
rected is the recalculated price based on information cbtained after
bid opening. There is no question, however, that a mistake was nuude.
and the Government may not, in good faith, accept the bid as sub-
mitted. Accordingly, the bid may be withdrawn from consideration
for award. 41 Comp. Gen. 289 (1961).

The file which was forwarded by AMC is returned.

In addition, we enclose copies of our decisions of today to the attor-
neys for Royal Services, Inc., the second low bidder, and to Kahoe,
the incumbent contractor, denying their respective protests against
any award under ITFB B-0116 on the basis that the solicitation is
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fatally defective. These protests were the subject of reports forwarded
by letter dated February 3, 1971, from the Deputy General Counsel,
Headquarters AMC. The two files which accompanied the letter are
also enclosed.

[ B-169174]

Highways—Construction—Federal-Aid Highway Programs—Relo-
cation Costs—Replacement to be Similar Design

As the replacement highway bridge over the Cross-Florida Barge Canal is re-
quired to be constructed in accordance with section 207 (¢), Public Law 87-874,
Qctober 23, 1962, which limits construction of a replacement facility to the State
design standards that apply to roads of the same classification, determined on
the basis of traffic existing at the time of the taking, the approval by the Corps
of Engineers of two two-lane bridges to be constructed at Government expense
in lieu of the existing two-lane highway in order to accommodate future growth
constitutes a betterment of the facility in contravention of section 207(c) and,
therefore, the funds available to the Corps may not be used to construct the sec-
ond bridge, whether or not the design standard was in actual practice or pub-
lished. However, State standards that provide for a range of traffic rather than
projeced future traffic count are acceptable.

To the Secretary of the Army, March 25, 1971:

Reference 1s made to letter of September 4, 1970, from Mr. Robert E.
Jordan, ITI, Special Assistant to the Secretary of the Army (Civil
Functions), replying to our letter to you of March 19, 1970, concerning
the Cross-Florida Barge Canal project. In our letter of March 19, we
questioned the authority of the Corps of Engineers to construct with
Federal funds a second two-lane bridge for U.S. Highway No. 19,
State Road 53, where that lnghway crosses over the canal.

The facts which constituted the basis for our inquiry are as follows:

The Cross-Florida Barge Canal (CFBC) project was authorized by
Public Law 675, 77th Congress, approved July 23, 1942, 56 Stat. 703,
15 U.S.C. Prec. 715 which provided for the construction of a high-
level lock barge canal from the Saint Johus River across Florida to the
Gulf of Mexico in accordance with plans set forth in a letter of the
Chief of Engmeers dated June 15, 1942. This letter subsequently was
published in House Document No. 109 of the 79th Congress.

By letter of June 17, 1964, the Florida State Road Department sub-
mitted to the Canal Authority of the State of Florida (the agency
empowered by the State to act as the official local cooperative agency
for the project) a proposed Memorandun: of Agreement betiveen the
Canal Authority of the State of Florida (therein referred to as the
Corporation) and the Florida State Road Department relative to
certain proposed modifications which were contemplated where the

448-350 0—171. 5
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CFBC intersects and crosses the right-of-way of T.S. Highway No.
19, State Road 55, Citrus County, Florida.

Pertinent provisions of the proposed Memorandum of \greement
were us follows:

2. Develop or cause to be developed complete constrnction plans and specifica-
tions, acceptable to the Department, commensurate with standard Department
specifications and design criteria, whieh by reference becomes a part thereof, for
the construction of a two-lane highway and high level bridge and appurtenances
over the proposed Barge Canal, said plans to be adaptable to an ultimate four-
lane section # @ %,

o ~t o

6. The Corporation also agrees that at such time as the Department deems it
necessary to four-lane State Road 55 within the limits of this project, the Cor-
poration will construet, or catse to be construeted, the additional roadway and
high level bridge and bridge appurtenances and related structures within the
limits of the Project at no cost to the Department.

The Manager, Canal Authority, submitted the proposed agreement
to the District Engineer, Jacksonville District Corps of Engineers, on
June 19, 1964, for his comments. By letter dated June 24, 1964, the
Jacksonville District office commented on the proposed Memorandum
Agreement, in part, as follows:

The most objectionable language is contained in subparagraph 6 on page 2, which,
in essence, would commit the (tanal Authority to bnild an additional high-level
bridge and roadway without cost to the State Road Department when and if
the department deems it necessary to four-lane State Road 35. On the assump-
tion that the Canal Authority would not desire to commit itself on a bridge mat-
ter that ordinarily would be at project cost. I will elaborate on the Federal re-
sponsibilities. The authority and obligation of the Federal Government to relocate
highways made necessary by the construction of a project are contained in the
Project Document and in paragraph 207(1h), Public Law 86-643, approved July
14, 1960, which is quoted herein.

“That, for such water resources project, under constraction or to be constructed,
when the taking by the Federal Government of an existing public road neces-
sitates replacement, the substitute provided will as nearly as practicable serve
in the same manner and reasonably as well as the existing road. The Chief of
Engineers is authorized to construct such substitute roads to design standards
comparable to those of the State in which the road is located. for roads of the
same clagsification as the roed being replaced. The trafiic existing at the time of
the taking shall be used in the determination of the classification.” [Italic
supplied.}

In this instance the words ‘“for roads of the same classification as the road being
replaced,” and “The traffic existing at the time of taking shall be used in the
determination of the classification” are the key to the problem herein. The case
is somewhat similar to Case B--144887. dated 16 March 1961, Decivions of the
Comptroller General [40 Comp. Gen. 5201, which pertained to whether the Corps
of Engineers was responsible for constructing a relocation to Interstate stand-
ards, and established guidelines which we follow. In the instance of the road dis-
cussed herein, U.S. 19, the 1963 traffic count furnished by the State Road Depart-
ment was 4,043 vehicles per day with a projection of 8600 per day in 1983, The
State Road Department Roadway Design Manual does not specifically cover the
point of traffic density on a daily basis when they go from a two-lane to a four-
lane facility, but they have informed us that they are guided by the AASHO
Design Manual which states that for rural highways in flat country a four-lane
highway should be provided for traffic counts between 5.000 and 20,000 vehicles
per day. It is the policy of the Corps of Engineers to consider the traffic count
on the “date of taking” which to our knowledge, will not have reached 35,000 ve-
hicles per day at that time.
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We are cognizant of the fact that the State Road Department has a four-lane
program for U.8. 19 and is actually four-laning the highway some distance both
north and south of the project referred to in its resolution, but we do not believe
that the State has established its entitlement to a four-lane facility at this time.
Furthermore, we are of the opinion that the two-lane bridge proposed for U.S.
Highway 19 is all that can be provided under our regulations, and that the Cross-
Florida Barge  Canal Project cannot assume any responsibility whatsoever for
the additional bridge that would be required when and if the highway is four-
laned in this vicinity.

By letter of October 20, 1964, the District Engineer advised the State
Highway Engineer, Florida State Road Department, that the pro-
posed Memorandum of Agreement had been rewritten to delete any
reference to the development of right-of-way maps for an ultimate
four-lane, divided highway, for the reason that this requirement ex-
ceeds that for which the United States is legally responsible. He ad-
vised also that paragraph 6 of section I had been deleted as this pro-
vision was contrary to Federal law and that to agree to provide a sec-
ond two-lane bridge at a later date would be a betterment.

The State Highway Engineer replied on October 27, 1964, in part,
that as the State presently had ample right-of-way to accommodate a
proposed four-lane highway and it was the intent to build such a fa-
cility in the immediate future, the Department believed that the Corps
of Engineers should provide for the proposed four-lane bridge at that
time, or should agree that at such time as the Department deems it
necessary to four-lane State Road 535, the Coorps will construct the addi-
tional roadway and high-level bridge at no cost to the State.

The District Engineer again advised the State Highway Engineer
on November 2, 1964, that the Corps could only provide for a replace-
ment of the existing facility in accordance with section 207 (b) of Pub-
lic Law 86-645.

The District Engineer also enclosed with his letter a copy of our
decision of March 16, 1961, 40 Comp. Gen. 520, referred to above, and
stated with respect thereto that:

* # % This decision indicates that the Chief of Engineers is precluded from
participation in the cost of such relocation beyond that essential to constructing
a substitute highway for traffic existing at the time of taking; and furthermore,
the Comptroller General found that Section 207(b) in providing for substitute
roads “to design standards comparable to those of the State in which the road
is located, for roads of the same classification as the road being replaced,”
renders a “manifestation of intent” policy obsolete. We realize that the Comp-
troller General’s opinion inclosed specifically dealt with the problem of con-
structing U.S. Highway 30 in Orvegon to Interstate System criteria, but we feel
that it brings out very well the principles involved in the case at hand. Again I

must state that the Corps of Engineers can only provide a two-lane facility cross-
ing the Cross-Florida Barge Canal on State Road 55 (T.S. 19).

Because it was apparent from the exchange of correspondence that
an agreement on the bridge could not be reached, the District Engineer
referred the matter to the Chiet of Engineers through the Division
Engineer on November 20, 1964, and requested that the position of the
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Jacksonville District be reviewed and an opinion rendered so the
Florida State Road Department could be notified of the Corps’ final
position.

By first indorsement, dated December 8, 1964, the Division Engineer
concurred in the position of the District Engineer that the basis for
replacement should be strictly in accordance with section 207 (b).

However, by second indorsement, dated December 28, 1964, the Chief

of Engineers advised the Division Engineer as follows:
Based on a 1963 traffic count of 4,043 vehicles per day, a 1964 traffic count of
4,400 vehicles per day and the Florida State Road Department Standards of good
engineering practice, it is determined that the relocated segment of U.S. Route
19 crossing the Cross--Florida Barge Canal near Inglis, Florida, should be de-
signed to a four-lane classification. As this is the standard to which the State is
currently rebuilding the road, further negotiation with the State Road Depart-
ment should be on that basis.

Accordingly, on January 5, 1965, the Jacksonville District Engineer
advised the State Highway Engineer of the Chief of Engineers’ deter-
mination that an additional two-lane bridge could be constructed at
a later date as a project responsibility. He advised also that Advance
Notice on the construction of the first two-lane bridge had been issued
and bids would be opened on February 9, 1965. In order to allow for
phasing in construction of the second two-lane bridge with the actual
widening of this highway to four lanes, the District Engineer requested
that the Corps be furnished a schedule for this highway work.

Based on the Chief of Engineers’ determination to provide a sec-
ond two-lane bridge for U.S. Highway No. 19, whenever the Florida
State Road Department deems it necessary, the District Engineer
executed contract No. DA-08-123-CivEng-65- 70, dated February 9,
1965, between the United States of America and the State Road De-
partment of Florida which provides, in part, for the following:

Article 1. Obligations of the Government. a. To construct a two-lane highway,
including high level bridge and appurtenances thereto, in accordance with plans
and specifications attached hereto #* * * The facilities provided for in this para-

graph shall be hereafter designated as the “First Bridge.”

b. Upon completion of the First Bridge and upon request by the Owner to com-
mence, within a period of one year after such request or within 120 months after
the date of this contract, whichever occurs first, construction of a second two-
lane highway and high-level bridge and appurtenances thereto along the route
indicated on the attached plans hereinabove referred to, for the purpose of four-
laning State Road No. 535 (U.S. Highway No. 19) ; said construction to be gen-
erally in conformity with plans and specifications of the high-level bridge, ap-
purtenances, and two-lane highway referred to as the First Bridge. ® * * The
facilities provided for in this paragraph shall hereinafter be designated the
“Second Bridge.”

Approximately 4 years later on April 16, 1969, the Florida State
Road Department advised the District Engineer that the State’s pres-
ent schedule of construction called for the widening of State Road 55
to four lanes (U.S. Highway No. 19) in the vicinity of the CFBC in
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fiscal year 1972-1973 but could be revised to fiscal year 1971-1972 if
funds were available.

Section 207 (b) of Public Law 86-645 was amended and renumbered
section 207(c) by Public Law 87-874, approved October 23, 1962,
and now reads as follows (33 U.S.C. 701r-1(c) ) :

For water resources projects to be constructed in the future, when the taking
by the Federal Government of an existing public road necessitates replacement,
the substitute provided will, as nearly as practicable, serve in the same manner
and reasonably as well as the existing road. The head of the Agency concerned
is authorized to construct such substitute roads to design standards comparable
to those of the State, or, where applicable State standards do not exist, those of
the owing political division in which the road is located, for roads of the same
classification as the road being replaced. The traffic existing at the time of the
taking shall be used in the determination of the classification. In any case
where a State or political subdivision thereof requests that such a substitute
road be constructed to a higher standard than that provided in the preceding
provisions of this subsection, and pays, prior to commencement of such con-
struction, the additional costs involved due to such higher standard, such Agency
head is authorized to construct such road to such higher standard. Federal costs
under the provisions of this subsection shall be part of the monreimbursable
project costs.

According to the letter of the District Engineer, Jacksonville Dis-
trict Corps of Engineers, dated June 24, 1964, cited above, the design
standards followed by the State of Florida and applicable in this case
are those set out in the American Association of State Highway Offi-
cials Design Manual which, he states, provides for four-lane facilities
when the daily traffic count is between 5,000 and 20,000 vehicles per
day. Accordingly, since the daily traffic count at the time of taking
was less than 5,000 vehicles it appeared to us that the construction
of the second two-lane bridge on U.S. Highway 19 would contravene
the express provisions of section 207(c). By letter of March 19, 1970,
we requested your views on the legality of the Corps financing of the
second bridge.

In his reply of September 4, 1970, the Special Assistant to the Secre-
tary agrees that if the traffic count at the time of the taking is used to
classify the road and the published State standards for the determined
classification were applied, the Corps would be authorized to construct
but one two-lane bridge at Federal expense. He points out, however,
that some States’ published standards incorporated design features
to handle anticipated future traffic, while other States’ published stand-
ards (such as in Florida) did not incorporate future growth, although
the practices in these States in separately estimating future growth,
resulted also in their roads being designed for future traffic increases.
Thus, when section 207 (¢) was applied with reference only to the pub-
lished standards, as was proposed by the District Engineer in this
case, the result was that the type of substitute road depended not on the
State’s practice, but on the way it had chosen to express its practice.
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This has resulted in some States receiving, without cost, roads better
than those replaced, with other States having to contribute funds for
similar improvements.

Because of this inequity it is stated that the Chief of Engineers
evaluated the situation in the Florida case, and, in effect, recognized
the State’s practice (not published in the design standard) of includ-
ing projection for future growth. Further, it is stated to be the posi-
tion of the Chief of Engineers that the term “design standards,” rea-
sonably construed, has reference to the practice of the State as evi-
denced not only by its published geometric standards but also the
means it employs, given a particular traffic count, use, and locality of
a road, in determining what type of original or replacement road it
would build.

Because of this position and the reported State practice of using
traffic projection, separate and apart from the published State stand-
ards to justify four-lane highway construction, it is stated that prior
to the issuance of authorization of December 28, 1964, further inquiry
was made regarding the State practice. Concerning such inquiry the
State Highway Engineer thereafter reported that 1964 existing traf-
fic of 4,400 vehicles per day at Inglis should be projected to 11,200
per day for 1985 in accordance with their present practice of using
projection in conjunction with the AASHO Design Manual (which
provided for a four-lane facility for traffic counts between 5,000 and
20,000 vehicles per day) to determine the number of lanes to be pro-
vided. He again reiterated that the State had no formal regulation
concerning design based on projected traffic but that good engineering
practice was followed. It is reported that the State obtained a 1985
traffic estimate by resort to gasoline consumption increase during the
period 1954-1964, consistent with State policy to obtain more accurate
projection based on gasoline consumption locally, area growth, popu-
lation growth and so forth.

However, in order to be assured of the practice of the State in using
projected traffic to arrive at a proper four-lane design standard, in-
quiry was made as to whether the State had installed four-'ane high-
ways in replacing two-lane facilities with traffic count of 5,000 ve-
hicles per day or less. The State has indicated that there are other
cases, for example U.S. 27 was four-laned from Palmdale to Clewiston
between 1963 and 1965 with an average daily traffic count of under
4,000 and between Tallahassee and the Georgia line during the same
period with a count of 2,500 vehicles per day. In view of the foregoing
indicia of a State practice of including projected traffic to enter the
AASHO design standard for a four-lane facility and since traffic at
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time of taking was used as the basis for projection to enter the AASHO
Manual, it was determined that a proper basis existed for authorizing
a four-lane replacement facility. Furthermore, as previously indicated,
the State was currently demonstrating its design standard for the
highway in question by constructing four lanes on segments of the
highway both north and south of the canal crossing and by acquiring
much of the necessary right-of-way for the entire length of highway
from the Georgia line to St. Petersburg.

Accordingly, it is stated to be the view of the Special Assistant to
the Secretary that the facts and circumstances of this case are con-
sidered sufficient under criteria in 40 Comp. Gen. 520 (1961) and the
Corps’ interpretation of the States’ standards to warrant allowance
of the second bridge as part of the four-lane replacement facility. In
other words, it is his view that the State practice in design standard
application validated the State’s insistence upon a four-lane substi-
tute facility and, therefore, provision of the second two-lane bridge
does not contravene section 207 (c).

The decision referred to above, 40 Comp. Gen. 520, concerned the
question whether Highway U.S. 30 in Oregon, a two-lane highway
with a daily traffic count of 3,000 vehicles, should be replaced at Fed-
eral expense with a four-lane highway as required by Interstate
standards for roads incorporated into the Interstate System. In the
course of that decision we stated—

* * # jt is readily apparent, since the State of Qregon has adopted the Inter-
state standards for U.S. 30 highway, that a technical argument can be made
for replacement of U.S. 30 to Interstate standards by the Corps, under the plain
wording of the portion of section 207 (b) referred to. But this technical argu-
ment must fail for two reasons. First, the statute sets forth as a basis for deter-
mining the classification of a State's highways that the traffic existing at the time
of the taking shall be used. While T'.8. 30 has been classified as an Interstate
highway, the design standards adopted for such classification relate to 1973
rather than current traffic; and such classification is, therefore, meaningless
so far as the application of section 207 (b) is concerned. # #* =

Subsequently the Oregon design standards for highways carrying
traffic of 3,000-5,000 vehicles were discussed and it was noted that
Oregon State Highway Department officials advised that such stand-
ards were merely guidelines and that in each particular highway relo-
cation or improvement a prospectus is prepared which gives the de-
sign standards to be used as a roadbed section, the number of traffic
lanes, the type of interchanges and other criteria. To demonstrate such
new standards attention was invited to the fact that Qregon was then
constructing the North Santiam Highway out of Salem to the stand-
ard of the mnodified interstate classification then proposed for U.S. 30.
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While the evidence of record was such that we could not render an
opinion with respect to the design criteria to be followed in calculat-
ing the costs for which the Corps of Engineers would be liable we
stated that—

* = = if the State of Oregon wishes to impose design criteria of standards
higher than those contained in the published documents referred to, the State
should be required to show, at the very least, that the higher design criteria
have been and are being maintained on comparable roads.

As previously indicated, this statement followed a discussion of the
State design standards for highways carrying 3,000-5,000 vehicles
and was made after we had stated in such decision, as quoted above,
that where a highway is classified by the use of design standards which
relate to projected future traffic rather than current traffic, such clas-
sification is meaningless insofar as the application of section 207(b)
is concerned. Consequently such quoted statement did not refer to
design criteria based on projected future traffic but referred rather
to the standards to which the State would then construct a road to
accommodate a daily traffic count of 3,000 vehicles, i.e., a road which
could handle between 8,000 and 5,000 vehicles daily.

A similar matter involving standards for anticipated traffic was
considered in 41 Comp. Gen. 255 (1961) wherein it was stated, in effect,
that in the relocation of a road the use of superior design standards
based on anticipated future traffic constituted betterments the excess
cost of which must be borne by the State inasmuch as the legal obliga-
tion of the Corps of Engineers is to provide relocated highways de-
signed only to existing State standards for traflic volume at the time of
taking. In our view there is a distinction between projecting future
traffic on a case-by-case (i.e., a road-by-road) basis to determine the
classification of a road and incorporating into design standards fea-
tures that will enable a road to handle a range of traffic (such as be-
tween 5,000 and 10,000 vehicles daily). That is to say, there is a differ-
ence between design standards which provide that all new roads in a
State with an estimated daily traffic count between certain ranges (e.g.,
between 5,000 and 10,000 cars per day) shall be built to certain stand-
ards and those design standards which provide for using the current
daily traftic count as a base and then projecting future traffic over a
20-year period on a road-by-road basis to determine the classification
of each road to be constructed and the standards to which it will be
built.

‘Where traflic is projected on a case-by-case (road-by-road) basis, the
traflic at the time of the taking would not be determinative of the
classification of the road; rather the projected future traffic would be
the controlling factor as to the classification and the design standards
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to which the road would be constructed. In our opinion section 207 (¢)
does not contemplate the use of projected future traffic to determine
the classification and the design standards to which a relocated road
is to be constructed. In the other situation mentioned above traffic at
the time of the taking would be the controlling factor and all highways
(relocated or proposed new highways) with the same current traffic
count (estimated or actual) would be given the same classification and,
hence, constructed to the same design standards. An example of this
would be where roads with a daily traffic count of between 5,000 and
10,000 vehicles are required by the State standards or practice to be
built to certain standards. In such a case if the current daily traffic
count is only 6,000 vehicles and the road is built to standards which
will enable it to handle up to 10,000 vehicles, it may be said that the
standards incorporate features to handle anticipated future traffic.
However, these standards would be applicable across the board to all
roads in the State and there would be no projection of traflic on a case-
by-case basis to determine the classification of any one road. Under
standards providing for a projection of traffic to determine road classi-
fications, two roads with the same traffic count at the time of the taking
might be given different classifications based on the projected traffic
count. As indicated above this would not be consistent with section
207 (¢) and, in our opinion, would be in violation of such section insofar
as the use of Federal funds is concerned to pay the excess construction
costs incurred to build the highway to meet the needs of the projected
future traffic.

Further, to hold that in the relocation of a road the new road may be
constructed at Federal expense to standards designed to accommodate
future traffic would for all practical purposes eliminate almost any
situation in which a State could be required to contribute to the cost of
betterments-—as required by section 207 (¢)—particularly if the traffic
volume were to be projected over the number of years that the highway
could be expected to be serviceable.

In light of the foregoing it is our view that whether a State, in
either its published standards or in its actual practice, projects future

traffic to determine the classification of a road, the C'orps may not pay
any construction costs (in relocating a highway) related to providing

for the projected future traffic, since the road classification in such case
would not be based on the traffic count at the time of the taking (as
required by section 207 (c)) but rather on some projected future traffic
count.

As indicated above, however, Federal funds may be used to con-
struct relocated highways to a State standard or practice which pro-
vides for using the current daily traffic count to determine the road
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classification, even though the standards or practice provide for con-
struction of roads which will handle a range of traflic so that such
standards or practice may be considered to incorporate features to
handle anticipated future traffic.

Accordingly, since it appears from the present record that construc-
tion of the second bridge was based on a projected traffic count and
not on the traffic count at the time of the taking, such bridge is not
authorized to be constructed with funds available to the Corps of
Engineers.

[ B-169913 ]

Contracts—Negotiation—Requests for Proposals—Defective—
Predetermined Resources for Performance

A request for proposals to operate an Air Force facility overseas issued pursuant
to the authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for services out-
side the United States that failed to disclose predetermined minimum resource
levels was defective and contributed to the rejection of all but the highest priced
offer as technically unacceptable on the basis that sufficient resources to perform
were not demonstrated, and although the contract awarded was contrary to the
“competitive negotiation” requirements of 10 U.S.C. 2304(g), because of the
essentiality of the procurement, it will not be disturbed. However, although an
offeror’s judgment of resources needed to perform is a major factor in deter-
mining capacity to perform and may be considered in determining a competitive
range, an agency must also meet its obligation by disclosing minimum needs to
insure maximum competition.

To the Secretary of the Air Force, March 26, 1971:

We refer to a letter dated September 4, 1970, with enclosures, from
the Chief, Contract Placement Division, Directorate of Procurement
Policy, Deputy Chief of Staff, Systems and Logistics, furnishing our
Office an administrative report on the protests of Universal American
Enterprises, Inc., and Pacific Architects & Engineers, Inc. (PAE),
against the award of a contract to Trans-Asia Engineering Associates,
Inc., under request for proposals No. F62272-70-R--0027, issued by the
Bangkok Area Procurement Office. This report was supplemented by
letter, with enclosures, dated November 9, 1970. Pertinent portions of
the administrative report of September 4, 1970, were made available to
Universal and Steptoe & Johnson, counsel for Trans-Asia, for com-
ment; and replies were received from each by letters dated October 24
and 19, 1970, respectively.

The following facts supported by the record are pertinent to our
consideration. The solicitation was issued on March 12, 1970, to 12
sources pursuant to the authority in 10 U.S.C. 2304 (a) (6) to negotiate
contracts for “services to be procured and used outside the United
States and the Territories, Commonwealths, and possessions.” Three
additional sources, one of which was Universal, requested and received
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solicitations a few days after issuance. The solicitation, as amended,
requested firm fixed prices on a 1-year and on a 3-year basis for fur-
nishing operation and maintenance services at specified Air Force
facilities in Thailand. Five proposals were received by the April 11,
1970, closing date. An examination of the abstract of proposals indi-
cates that the following prices were submitted :

1-year 3-year
PAE $1, 832, 856 $5, 317, 704
Universal 1, 877, 424 5, 632, 272
Trans—World Airlines 2,179, 284 6, 216, 408
Tumpane Co. Inc. 2, 344, 468.00 6, 932, 507. 00
Trans-Asia 2,452,010.38 7,369, 199. 80

Upon technical evaluation, Trans-Asia was selected as the only
acceptable source. All other proposals were rejected as technically
unacceptable, and by letters dated May 2, 1970, each unacceptable
offeror was so advised by the contracting officer. On May 9, 1970, nego-
tiations were conducted and concluded with Trans-Asia. By telegram
of May 24, 1970, Universal protested the matter to our Office; on
June 10, 1970, we were advised, in accordance with paragraph 2-407.8
(b) (2) of the Armed Services Procurement Regulation (ASPR), that
award had to be made because of the urgency of the procurement.
Award was made to Trans-Asia on June 13, 1970, for $2,413,308 and
covers a period of 1 year (July 1, 1970, through June 30, 1971), with
options to renew for 2 additional years.

The basic question presented by both protests is whether the con-
tracting officer’s decision to conduct negotiations solely with Trans-
Asia was contrary to the “competitive negotiation” requirements of
section 2304(g) of Title 10, United States Code, as implemented in
ASPR 3-805. From our review of the record, we must conclude that
the protests are meritorious. Since we are advised that uninterrupted
performance of the work under this contract is essential to the critical
missions of all Air Force bases in Thailand in support of the Southeast
Asia conflict, it would not be in the best interest of the United Statesto
disturb the award. But for this justification our Office would not have
hesitated in directing termination of the contract awarded to Trans-
Asia. The supplemental report of November 9, 1970, states that due
to a change in requirements, it is not intended to exercise the options
to Trans-Asia’s contract. We must add, as Universal urges, that should
the requirements again change, any attempt to exercise the contract
options would be objected to by our Office.
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An undated “Narration of Procurement Action,” signed by the con-
tracting officer and the buyer, advances two reasons for the determina-
tions of unacceptability : first, the narration cites “inadequately stated
salary rates,” which it is said would preclude obtaining and retain-
ing the highly qualified personnel necessary for performance of the
contract ; second, great emphasis is placed on the failure of each of the
protesters to comply with predetermined minimum resource levels
(men, vehicles and radios) established in a 30-page document entitled
“Technical Evaluation Standards, Thailand Utilities O&M Contract
(RFP F62272-70-R-0027),” which was not made a part of the solici-
tation. With respect to the deficiencies in the resource levels, the tender
of insufficient personnel is most heavily relied on. The contracting offi-
cer and the Chief, Contract Placement Division, have relied on these
defects to support a conclusion that the proposals were not, as stated
in the supplemental report of November 9, “within a competitive range
from a technical point of view.” We also note that in other portions of
the record the proposals are labeled “technically non-responsive.” Fur-
ther, in an undated document entitled “Facts & Findings,” the con-
tracting officer quotes a digest of our decisions B-168190 (1) and (2)
of February 24, 1970, in support of this proposition, and we are asked
to conclude that these defects demonstrate a lack of understanding of
the work.

The cited cases involved protests from two offerors which were not
within a competitive range because their proposals were “technically
unacceptable.” Admittedly, after a review of the record, we concluded
that the rejection was not an abuse of discretion ; however, two signifi-
cant differences between the cited cases and the instant case are worthy
of mention: first, four firms were determined to be within the com-
petitive range; second, resolution of the protests involved the disposi-
tion of disputed technical questions. Here, the question for resolution
is not whether the four rejected proposals were so technically insuf-
ficient as to preclude meaningful negotiations, but whether the solicita-
tion was so structured as to render the submission of acceptable initial
proposals extremely doubtful. The answer to ‘this question does not
mvolve complex factual issues which require a special expertise to
unravel.

ASPR 3-805.1, implementing 10 U.S.C. 2304 (g), requires that writ-
ten or oral discussions shall be conducted with all responsible offerors
who submit proposals within a competitive range, price and other fac-
tors considered. Numerous decisions of our Office recognize that the
contracting officer has broad discretion in determining which offerors
are in a competitive range. This discretion is not, however, without
limits. A proposal is to be considered within a competitive range unless
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it is so high in cost or so inferior technically that the possibility of
meaningful negotiations is precluded. 47 Comp. Gen. 252 (1967) ; 45
id. 417 (1966). The decision to reject a particular proposal quite clearly
cannot be divorced from a consideration of the factual context of the
particular case. As a general approach, however, we have expressed the
view that when the application of a mandatory requirement of a solici-
tation results in the elimination of all but one proposer, and its price is,
initially, substantially in excess of the price of another proposer, the
spirit and intent of 10 TU.S.C. 2304(g) would not be served without
further discussion to determine whether the other proposal, or pro-
posals as the case may be, can be improved to meet the requirement.
47 Comp. (en. 29, 53 (1967). Moreover, we believe that where, as here,’
inadequacies in the solicitation contribute to the elimination of all
but one proposal from the competitive range, further discussions are
essential. ('f. 48 Comp. Gen. 314 (1968). In this regard, instead of di-
rectly disclosing in the solicitation the predetermined resource levels,
a more oblique approach was chosen.

The Chief, Contract Placement Division, draws attention to part I,
section “D,” and attachment 2 of the solicitation, which provide in
part as follows:

Part I Section D Technical Proposal Specifications

(1) This proposal encompasses the operation and maintenance of critical utility
plants and systems vital to the support of the USAF mission, health and welfare
of USAF personnel and safety of aireraft operation throughout Thailand.

(2) Successful fulfillment of the requirements of this contract is contingent
upon the contractor’s ability to mobilize, by 1 July 1970, and maintain a com-
petent and dedicated workforce to satisfy long range logistics planning, precise
day to day operation and maintenance, and the ability to respond to unexpected
fuilures. [Italic supplied.]

Attachment 2—Maintenance Power Plants/Kquipment.

2. Other Requirements.

a. The contractor shall maintain a dedicated workforce at each designated
base, at all times, capable of accomplishing all preventive maintenance, periodic
inspections, repairs, overhauls, records maintenance and material control in
support of all power plants and generators designated by paragraph II of the
Statement of Work as a function of the base.

His letter of November 9, 1970, advises that “dedicated,” as that term
is used in the solicitation, means personnel permanently assigned to a
position. It is urged that the use of this term viewed in the context of
the solicitation’s scope of work requireinent for continuous operation or
99-percent reliability at the various installations would make the re-
source requirements obvious.

The “Technical Evaluation Standards,” however, contain two and
one-half pages of clear elaboration of the premises used by the con-
tracting agency to arrive at the resource levels; that is, to give specific
meaning to the terms “dedicated, continuous operation and 99% reli-
ability.” Because of the failure to set out the evaluation criteria con-
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tained in the “Technical Evaluation Standards,” it is our view that the
failure of four of the offerors to discover the predetermined resource
levels may as easily be attributed to vagueness and ambiguities in the
solicitation as to a lack of understanding of the work.

We have recognized in cases of this nature that, while performance
of the services requested—not the total number of resources provided- -
is the basis for the resulting contract, an offeror’s judgment of the
resources necessary is a major factor in determining the capacity of
a firm to perform. See, e.g., B-166705, July 30, 1969. It is an “other
factor” which may be considered in determining the existence of a com-
petitive range. Obviously, a determination of the resources necessary
to perform the work requires discerning judgment. Because of vari-
ables, such as the type and caliber of the personnel proposed, judg-
ments may legitimately differ. This is true whether it is the offeror or
the Government making the judgment. While it is appropriate to test
an offeror’s understanding of the work by requesting its judgment,
we see no reason why the Government should not disclose its position
to assist offerors in the preparation of proposals. This disclosure may
properly take the form of realistic estimates, which may include an
indication of maximum and minimum levels. However, where, as here,
the contracting agency treats the failure of an offeror to meet pre-
determined levels as a matter of “responsiveness,” it is incumbent on
the contracting agency to clearly disclose in the solicitation its deter-
mination of what is required. In this context, such disclosure is, in our
view, an integral part of the Governinent’s obligation to state its mini-
mum needs.

We strongly urge that action be taken to avoid recurrence of the
foregoing circumstances and to insure that maximum competition is
obtained in future procurements of services of this nature.

[ B-171340 ]

Compensation—Overtime—Travel Time—Administratively Con-
trollable

An employee performing a Sunday through Thursday tour of duty who when
directed on Wednesday to travel 100 miles to report for temporary duty at
8 a.m. Saturday, travels on Friday and returns on Saturday instead of traveling
Thursday and Sunday, regular workdays, is not entitled under 5 U.S.C. 5544(b)
to overtime compensation for the travel time. which having been administra-
tively controllable may not be considered employment. Even if the Saturday work
was held to be administratively uncontrollable, in view of the advance notice
to the employee, two other requisites must be met to qualify the travel time
as hours of work—an official necessity for the services and at least two suc-
cessive off-duty days of travel, and the travel requirement was not met by the
employee,
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To Beecher F. Lewis, United States Department of the Interior,
March 26, 1971:

Further reference is made to your letter dated November 12, 1970
(reference SPA-FMF'), and enclosures, requesting a decision as to
the propriety of payment of a voucher in the amount of $54.95 in favor
of Emil J. Borup, an employee of the Southwestern Power Admin-
istration (SPA), representing overtime pay for time spent in travel.

Mr. Borup says that on Wednesday, September 16, 1970, his super-
visor instructed him, to be at the Idalia, Missouri, substation at 8 a.m.
on Saturday, September 19, 1970, a distance of approximately 100
miles from his official station, to take care of some switching which
could not be scheduled during the week because it involved opening
transmission circuit and the power loads were too great during the
week to permit this to be done. He traveled by Government vehicle
from his official station, Jonesboro, Arkansas, to Sikeston, Missouri
(near Idalia), on Friday, September 18, 1970, from 4 p.m. to 8 p.m.
in order to perform the scheduled work on Saturday morning. Due to
inclement weather the work was canceled. He was credited with 1
hour “show-up” time from 6:30 a.m. to 7:50 a.m., Saturday, Septem-
ber 19, 1970, and he returned to Jonesboro traveling from 12 noon to
3 p.m. the same day.

Since Mr. Borup had worked 40 hours from Sunday, Septémber 13
through Thursday, September 17, he was not scheduled to work on
Friday, September 18 and Saturday, September 19. Thus, his super-
visor submitted overtime daily work reports for him covering 4 hours
on September 18 and 4 hours on September 19. On September 21
authorization for overtime work and compensation for the 8 hours
involved was approved by the Deputy Administrator. He was paid
overtime for 1 hour “show-up” time for September 19 from 6:30 a.m.
to 7:30 a.m. However, overtime compensation for the time spent in
traveling was administratively denied for the reason that since he
was notified in advance of the “scheduled” switching the event was
considered to be administratively controllable by his office and there-
fore cannot be considered as employment. The voucher represents
a reclaim of the amount withheld from payment.

It is provided in 5 U.S.C. 6101 (b) (2) that:

To the maximum extent practicable, the head of an agency shall schedule
the time to be spent by an employee in a travel status away from his official
duty station within the regularly scheduled workweek of the employee.

Section 5542, subchapter V or Title 5, United States Code, provides
for the payment of overtime compensation for hours of work officially
ordered and approved in excess of 40 hours in an administrative
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workweek. Subsection (b) of that section, as amended by Public Law
90-206, approved December 16, 1967, provides in pertinent part as
follows:

{b) For the purpose of this subchapter—

® ® * L4 * * &
(2) time spent in a travel status away from the official-duty station
of an employee is not hours of employment unless—
* & 4 % & & ]
(B) the travel * * #*(iv) results from an event which could not be
scheduled or controlled administratively.

In the instant case the requirement that the work had to be scheduled
for performance on a Saturday (the employee's off-duty day) might
be said to have been administratively uncontrollable. However, that
fact alone is not sufficient where there is ample advance notice of
the date services will be needed to qualify related overtime travel
hours as hours of work. Two other requisites must be met- -(1) there
must exist an official necessity in connection with the administratively
uncontrollable event, and (2) the scheduled start of the event must
require travel during a period of at least two successive off-duty days.
In other words, assuming an official necessity is present, then if the
employee’s travel during regularly scheduled hours would result in
payment of at least 2 days of additional per diem in lieu of subsistence
for off-duty days prior to the beginning of the scheduled event, travel
may be required during off-duty hours and be regarded as resulting
from an uncontrollable event. See B-169078, April 22, 1970. Here the
employee could have been scheduled to travel Thursday afternoon dur-
ing his regular duty hours. Although Friday and Saturday were his
off-duty days, it does not appear that 2 additional days of per diem in
lieu of subsistence would have been payable from the time he would
have had to depart on Thursday afternoon until 8 a.m. Saturday
morning, the time he was scheduled to perform the work.

With respect to the return travel on Saturday rather than on Sun-
day, the employee’s next regular workday, there is no showing of
an official necessity for his immediate return on Saturday. .\ccord-
ingly, it is our view that Mr. Borup’s travel time may not be con-
sidered to be work under the provisions of 5 U.S.Cl. 5544(b) (2) (B)
(iv) for which overtime compensation is payable. See also B-164353,
October 21, 1969; B-168948, April &, 1970; B-170409, October 13,
1970; and B- 170683, November 16, 1970.

The voucher, with attachments, is returned herewith and may not
be certified for payment.
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[ B-171537 ]
Pay—Retired—Disability—Active Duty Recall—Subsequent Retire-

ment

An Air Force officer who was placed on the temporary disability retired list
in the grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 to
active duty in the temporary grade of lieutenant colonel for 1 day, June 30, 1970,
with date of rank from July 19, 1968, and then retired for years of service under
10 U.8.C. 8911 in the grade of lieutenant colonel effective July 1, 1970, is en-
titled to payment of the difference in retired pay between the grades of lieu-
tenant colonel and major for the months of June and July 1970, since prior to
July 1, 1970, the officer satisfied the requirements of 10 U.S.C. 1211(a) (1).
The officer’s entitlement to retired pay at the higher grade for the 2 months
involved is not under 10 U.S.C. 8963 (a), as he only “served” 1 day in the tem-
porary grade, but under 10 U.8S.C. 8961, which authorizes an officer to retire in
the grade he “holds” not the grade in which he “served” on date of retirement.
To Lieutenant Colonel N. C. Alcock, Department of the Air Force,

March 26, 1971:

Further reference is made to your letter of November 19, 1970
(file reference RPTI), requesting an advance decision as to the pro-
priety of making payment on a voucher in the amount of $253.50 in
iavor of Lieutenant Colonel Robert E. Cann, USAF, retired, repre-
senting the difference in retired pay between the grade of lieutenant
colonel and that of a major for June and July 1970, under the cir-
cumstances there disclosed. Your letter was forwarded here under
date of December 11, 1970, by the Deputy Assistant Comptroller for
Accounting and Finance and has been assigned Air Force Request
No. DO-AF-1107 by the Department of Defense Military Pay and
Allowance Committee.

The record shows that by retirement orders dated April 26, 1968,
Major Cann, Regular Air Force, was released from active duty on
May 31, 1968, and placed on the temporary disability retired list in
the grade of major effective June 1, 1968. By Special Order AB-1143
dated May 26, 1970, the officer, having been found physically qualified,
was removed from the temporary disability retired list and was re-
called to active duty in the grade of lieutenant colonel (temporary)
for one day effective June 30,1970.

By retirement orders dated May 25, 1970, the officer was to be re-
leased from active duty on June 30, 1970, and retired for years of
service (10 U.S.C. 8911) in the grade of lieutenant colonel effective
July 1, 1970. Thereafter, by orders dated June 8, 1970, the officer
was reappointed to the active list of the Regular Air Force under
10 U.S.C. 1211 in the grade of lieutenant colonel with date of rank
July 19, 1968, and lieutenant colonel USAF (temporary) with date
of rank July 19, 1968, with the notation on the orders that he remain
assigned to his present organization and station.

448-350.0—71——6
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You quote section 1211(a) of Title 10, U.S. Code, and you refer
to the holding in our decision of Aungust 30, 1967, 47 Comp. Gen. 141.
You say that doubt also exists as to whether the officer is entitled to
retired pay in the grade of lieutenant colonel under section 8961 of
Title 10. You express the view that he would not be entitled to retired
pay in the temporary grade of lieutenant colonel under section 8963.

Section 1211(a) of Title 10, provides in pertinent part that, with
his consent, any member of the Army or Air Force whose name is
on the temporary disability retired list and who is found to be phys-
ically fit to perform the duties of his office, grade, or rank shall:

(1) if a commissioned officer of a regular component, be recalled to active
duty and, as soon as practicable, may be reappointed by the President, by and
with the advice and consent of the Senate, to the active list of his regular com-
ponent in the regular grade held by him when his name was placed on the
temporary disability retired list, or in the next higher regular grade;

In our decision of August 30, 1967, 47 Comp. Gen. 141, cited above,
we considered several questions concerning the applicability of cer-
tain provisions of law including 10 T.S.CC. 1211(a), in the case of
those members of the Regular components of the Army and Air Force
who are subject to removal from the temporary disability retired
list because of fit-for-duty determinations but who, being otherwise
qualified, desire to retire under other statutory provisions rather than
being returned to active duty. In answering questions 1, 2 and 3 in the
negative, we said at pages 144 and 145:

#* # # jt iy readily seen why a reappointment in the case of an officer and
reenlistment in the case of an enlisted member, together with an actual recall
to active duty as required by the statute, is necessary if the individual con-
cerned is to be returned to active duty and regain his former status on the
active list of his uniformed service. It would appear, therefore, that when the
name of a member of the Regular Ariny or Regular Air Force is required to
be removed from the temporary disability retired list other than for the pur-
pose of transfer to the permanent disability retired list or separation from the
service, his retired status is terminated and he has no active status. In the
ahsence of some statutory provision authorizing the placement of such a men-
ber on a retired list, we are of the opinion that he must be reappointed or re-
enlisted, as the case may be, and placed on the active list of his Regular com-
ponent as provided in 10 U.S.C. 1211 in order to establish a proper basis of
eligibility for retirement under other applicable statutory provisions.

The above decision stands for the proposition that unless a member

of a Regular component, whose name is removed from the temporary

disability retired list, meets all the requirements of 10 U.S.C. 1211
\ s q

applicable to him, no proper basis would exist for retiring him under

some other statutory provision.

A Regular or Reserve Air Force commissioned officer who is re-
tired or to whom retired pay is granted, is entitled to a retired grade
equal to the highest temporary grade in which he served on active
duty satisfactorily, as determined by the Secretary of the Air Force,
for not less than 6 months. See 10 T.S.C. 8963 (a). Unless entitled
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to a higher retired grade under some other provision of law, section
§961 of Title 10 provides that a Regular or Reserve of the Air Force
who retires other than for physical disability, retires in the Regular or
Reserve grade that he “holds” on the date of his retirement.

It would seem that at the time the retirement orders of May 25, 1970,
were issued there was some basis for questioning their validity since
the officer had not then been recalled to active duty, nor had he been
reappointed to the active list of the Regular Air Force as a lieutenant
colonel. However, he was recalled to active duty by orders which were
issued on the following day. Also, your attention is invited to the fact
that on May 12, 1970, Robert E. Cann’s nomination to the grade of
lientenant colonel was confirmed by the United States Senate. See
page S. 7060, Congressional Record dated May 12, 1970 (116 Cong.
Rec. 15142).

Since under the retirement orders the officer was not to be retired
until July 1, 1970, and since prior to that time he was recalled to
active duty and reappointed to the active list of the Regular Air
Force in the grade of lieutenant colonel, the officer may be considered
as having met the requirements of 10 U.S.C. 1211(a) (1).

In view of the fact that the officer was ordered to active duty in
his temporary grade of lieutenant colonel and “served” only one day
in that grade, he is not entitled under 10 U.S.C. 8963(a) to have his
retired pay computed on the basis of such temporary grade. However,
under the language in section 8961 of Title 10, an officer is entitled
to retire in the Regular or Reserve grade that he “holds,” not the grade
in which he “served,” on the date of retirement. Since there appears
to be no basis for questioning that the officer in this case held the per-
manent grade of lieutenant colonel in the Regular Air Force on the
date of his retirement, he is entitled under section 8961 to have his
retired pay computed on the active duty pay of that grade.

Accordingly, the voucher and supporting papers are returned here-
with, payment being authorized thereon, if otherwise correct.

[ B-170038 ]

Contracts—Negotiation—Evaluation Factors—Manning Require-
menis

Although in the evaluation of offers, the information secured from a manning
chart may be considered an “other factor” in determining whether an offeror
is within a competitive range for the purposes of conducting the meaningful
discussions required by 10 U.S.C. 2304(g), the price factor of an offer may
not be disregarded and, therefore, an award of a contract to other than the
lowest offeror, who had submitted an acceptable manning chart, under a request
for proposals to furnish mess attendant services for 1 year with a 2-year renewal
option was improper, but cancellation of the award is not required as it was
made in good faith and on the basis of prior misinterpretations of the phrase
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“price and other factors considered.” However, the option should not bhe exer-
cised and proposals resolicited under revised procedures, communicated to
offerors and indicating the factors on which an award will he based.

To the Military Base Management of New Jersey, March 29, 1971:

Reference is made to your telegram of June 29, 1970, and subse-
quent correspondence concerning your protest under request for pro-
posals (RFP) N00421-70-R-7568, issued by the Naval Air Station,
Patuxent River, Maryland, on March 4, 1970, for mess attendant serv-
ices for the period from July 1, 1970, to June 30, 1971, with an option
for renewal for 2 years. The RFP stated that a firm, fixed-price con-
tract would be awarded.

Section 11.2, Meal Hours and Estimated Number of Meals, of the
RFP requested offerors to quote on three “options” for the services
as follows:

11.2 Meal Hours and Estimated Number of Meals

a. Contractor requested to quote on the following options:

Option 1: Hourd
Breakfast 0600--0745 175
Dinner 1100-1230 1. 50
Supper 1530~1745 2. 25
Night Meal 2300-0050 1. 50

Total 70

Option 2:

Breakfast 0400-0900 5.0
Dinner 1030-1230 2.0
Dinner—Sandwich line 1230 1400 1.5
Supper : 1530-1730 2 (
Night Meal 1730-0100 7.5

{Weekend/Holiday Brunch) 0600-1400 ... ...

Total 18,0

Option 3:

Breakfast, 0500--0830 3.H
Dinner 1030-1300 2.5
Supper 1530-1930 4.0
Night Meal 2200-0030 2.5
(Weekend/Holiday Brunch) 0600-1300 .........
Total 12.5

The prices for the options on monthly and annual bases were to be
inserted in spaces provided for such information on page two of the
RFP. There is no indication in the record to show that offers were
evaluated on other than option three.

Section 5.0, Notice to Offerors, of the RFP required all offerors to
submit manning charts with their proposals in accordance with a
format set. forth in Attachment A of the RFP to show the estimated
number of personnel required to perform the services for each half
hour of a representative weekday and weekend day.
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Additionally, section 9.36 of the RFP provided that the manning
levels proposed by the contractor would become a part of the con-
tract as follows:

9.36 ‘S_t_aiﬁnggexgs’(lﬁ]mber of Employees)

The staffing levels entered by the Contractor on the Manning Charts (Attach-
ment A) shall become an integral part of the contract, and the Contracting
Officer may require that this staffing level be fulfilled should performance of this
contract fall below acceptable standards. The Contractor may be required to make
monetary adjustments for any manhours less than those specified, should the
Contracting Officer determine that a less than satisfactory level of performance
is caused by personnel staffing below that set forth in Attachment A, Manning
Charts. Notwithstanding the foregoing, the Contractor is responsible in any
event for supplying suficient personnel to perform the contract satisfactorily.
[Italic supplied.]

On April 9, 1970, the closing date set for receipt of proposals, pro-
posals were received from eight offerors, including your concern,
Manpower, Inc., and Dynamic Enterprises, Inc. After review of the
offers, the contracting officer determined that the estimated manhours
proposed by all the offerors to accomplish the work were less than
the minimum considered necessary to perform the services. Accord-
ingly, all offerors were advised that the Government’s estimates were
538 hours for weekdays and 389 hours for weekend days, and were
asked to submit revised proposals by May 22, 1970. All concerns re-
sponded by that date with revised proposals.

On the basis of the revised proposals received on May 22 the record
indicates that the contracting officer concluded a fixed-price “oral”
award with Manpower on June 8, 1970, although your company had
submitted a price for the services which was $50 a month lower than
Manpower proposed.

Subsequently, the contracting officer divulged Manpower’s price
to all other offerors, presumably on the basis that such action was
required by Armed Services Procurement Regulation (ASPR)
3-508.3 (a) (iv) quoted, as follows:

3-508.3 Post-Award Notice of Offerors.

(a) Promptly after making all awards in any procurement in excess of $10,000,
the contracting officer shall give written notice to the unsuccessful offerors that
their proposals were not accepted, except that such notice need not be given
where notice has been provided pursuant to 3-508.2 (a}. Such notice shall include :

s B 5 £ 3 5t £

(iv) the items, quantities, and unit prices of each award; provided that,
where the number of items or other factors makes the listing of unit prices im-
practicable, only the total contract price need be furnished; * * *

On June 9, 1970, Dynamic Enterprises, Inc., contacted the contract-
ing officer and complained that the RFP did not contain the estimated
number of monthly meals to be provided under the contract and that if
negotiations were not reopened Dynamics would lodge a protest with
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this Office in the matter. The record indicates that the contracting of-
ficer was subsequently directed to reopen negotiations and convey the
estimated number of monthly meals to all offerors. The contracting of-
ficer accomplished this on June 11, 1970, and advised all offerors that
any revisions to their proposals should be submitted by June 12, 1970.

Thereafter, you submitted a revised proposal which made your offer
considerably lower in price than the revised proposal submitted by
Manpower. In view thereof, the contracting officer mailed an award
for the services to your concern on June 15, 1970.

This Office received a protest from Manpower on June 13, 1970, in
which Manpower protested the public disclosure of its revised price
which formed the basis of the June 8 “oral” award made to the con-
cern. The company contended that such disclosure, when viewed in
the context of the reopened negotiations concluded on June 12, 1970,
constituted an unauthorized “auction” technique and maintained that
the award to your company should therefore be canceled.

Presumably because of the protest the MBM contract was term-
inated by the procuring activity in late June 1970 and the “oral”
award originally made to Manpower on June 8, 1970, was reinstated.
As noted above, the Manpower price for this award was $50 a month
more than the comparable price you proposed.

On June 29, 1970, you protested the termination of your June 15
contract. The essential thrust of your protest involves the proposition
that it was improper for the procuring activity to effect an award to
Manpower at a higher price when there was no indication that the pro-
curing activity considered your manning proposal to be deficient. You
also maintain that the procuring activity should have considered Man-
power's offer to be nonresponsive because it failed to list man hours by
function for each half hour period, as contemplated by the manning
schedule format, and instead listed only lump-sum totals. Further-
more, you state that Manpower’s offer should be considered nonrespon-
sive because it took credit for certain contracts performed by its fran-
chisees, but failed to identify a contract of its franchisee which you
state was terminated for default. Accordingly, you request that we di-
rect either cancellation of the Manpower contract and award to your
concern, or & reprocurement of the remaining services.

With respect to your contention that Manpower’s ofter should have
been considered nonresponsive since its manning schedule failed to list
man hours by function for each half hour period, the pertinent provi-
sions of the RFP are sections 5.0(a) and 9.36, which read as follows:
Section 5. NOTICE TO OFFERORS

(a) Al offerors shall submit with their propoxal, Manning Charts in the for-

mat of Attachment A, showing the estimated number of personnel reguired in
each space each half hour of a representative weekday and weekend day to sat-
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isfactorily perform the contract services. Nothing in this section, or elsewhere in
this ccontract shall be construed as limiting the Contractor’s responsibility for
providing sufficient personnel to accomplish all of the requirements set forth
herein.

9.36 Stafiing Levels (Number of Employees)

The staffing levels entered by the Contractor on the Manning Charts (Attach-
ment A) shall become an integral part of the contract, and the Contracting
Officer may require that this staffing level be fulfilled should performance of this
contract fall below acceptable standards. The Contractor may be required to
make monetary adjustments for any man-hours less than those specified, should
the Contracting Officer determine that a less than satisfactory level of perform-
ance is caured by personnel staffing below that set forth in Attachment A, Man-
ning Charts. Notwithstanding the foregoing, the Contractor is responsible in any
event for supplying sufficient personnel to perform the contract satisfactorily.

While Attachment A, to which reference is made in both of the
sections quoted above, was obviously constructed so as to elicit infor-
mation from offerors relative to their proposed staffing at half hour
intervals, and such information was apparently intended for use (as
you contend) in evaluating the offer, there is no provision in the RFP
that an offeror’s failure to submit all of the information contemplated
by Attachment A would render his offer nonresponsive, or would
otherwise require or result in rejection of his offer. In view thereof,
and since the zotal number of man hours per each half hour period is
set out on Manpower’s Attachment A, and such information would
appear to preclude any competitive bidding advantage to Manpower
and apparently is considered sufficient by the procuring activity for
contract administration purposes, we are unable to conclude that the
deficiencies in Manpower’s manning schedule would require or justify
cancellation of its contract.

Your belief that Manpower’s offer was nonresponsive because it
failed to list certain contracts on which its franchisee defaulted is
based upon information contained in a letter dated April 17, 1970, sub-
mitted with Manpower’s offer in which the statement is made that
“Manpower, Inc., has never defaulted a contract in our 22 years of
business. Over 400 contracts successfully completed.” You point out
that elsewhere in the same letter Manpower lists contracts which were
performed by various of its franchisees, and that one of such fran-
chisees defaulted on a Government contract in December 1969. You
contend that, since Manpower takes credit for contracts completed by
its franchisees it should also assume responsibility for their defaults,
and that its failure to do so in its letter of April 17 renders its offer
nonresponsive.

It is our opinion that the information relative to contract comple-
tions and defaults, as set out in Manpower’s letter of April 17, is for
consideration in determining whether Manpower is a responsible of-
feror, rather than in determining whether Manpower’s offer is respon-
sive. Assuming that your advice relative to a default by one franchisee
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is correct, the question raised thereby would be whether such infornia-
tion, if known to the contracting officer at time of award, would have
required or supported a determination that Manpower, Inc.. was not
a responsible offeror. Since we are unable to conclude that one default
in 400 contracts would require or support such a determination we
must reject this portion of your protest.

With respect to that part of your protest which questions the award
to Manpower at a higher total price than the price otfered by MBM,
the administrative reports submitted to our Office by the Navy m re-
sponse to your protest state that the procuring activity considered an
award to Manpower as most advantageous to the Government, not-
withstanding the lower price submitted by your concern, since Man-
power offered the “greatest total hours to meet the requirements at the
lowest cost.”” Additionally, it is reported that the contracting officer
determined that the “number of hours offered by Manpower provided
the confidence necessary to assure adequate service on the basis of a
standard of satisfactory. [sic].” We understand this to mean that a
division of the estimated nwmber of man hours in the manning sched-
ules, into the lum-sum bid prices resulted in a lower price per man
hour for Manpower than for your concern.

ASPR 3-805.1, which prescribes the negotiation procedures to be
applied in the selection of offerors for negotiation and award, is an
implementation of 10 U.S.C. 2304(g). That provision of law reads as
follows:

(g) In ell negotiated procurements in excess of $2,500 in which rates or prices
are not fixed by law or regnlation and in which time of delivery will permit, pro-
poseals, including price, shall be solicited from the mezximum nunmber of qualificd
sourees consistent with the nature and requirements of the supplics or services
to be procured, and written or orel discussions shall he conducted with oll respon-
8ible offcrovs who subinit proposals within a competitive range, price, and Gther
factors considercd: Provided, however, That the requirements of this subsection
with respect to written or oral @iseussions need not be applied to procurements
in implementation of authorized set-aside programs or to prorurements where it
can be clearly demonstrated from the existence of adeguate competition or ae-
curate prior cost experience with the product, that acceptanee of an initial pro-
posal without discussion would result in fair and reasonable prices and where
the request for proposals notifies all offerors of the possibility that award may
be made without discussion. [Italic supplied.]

The quoted statute obviously contemplates that, in a negotiated pro-
curement, procurement officials ave to determine a competitive range,
or a series of competitive ranges, for evaluation of the submitted
proposals based on an analysis of price and *other factors,” so that
meaningful discussions may be conducted with those concerns submit-
ting proposals within such ranges. In this connection our Office has
noted that the information to be secured from an offeror’s manning
chart for the award of a mess attendant services contract is an “other
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factor” in determining whether the offeror is within a competitive
range for purposes of conducting discussions with that concern.
B-167685, October 21, 1969.

In the instant procurement it is our opinion that the manning sched-
ule must also be considered in the context of a factor other than price.
Jonceding that consideration of the manning schedule would be
proper in determining whether the offer was responsive (i.e., whether
the offeror proposed to adequately staff the operation in a manner
contemplated by and acceptable to the procuring activity) it is our
further opinion that an award should have been made to that respon-
sible offeror who, in addition to submitting an acceptable manning
schedule, had also submitted the lowest total price. In this connection,
see 43 Comp. Gen. 353, 370 (1963) and 41 Comp. Gen. 484, 491 (1962),
holding that Congress has denied the authority to negotiate contracts
at premium prices in order to obtain supplies or services of superior
quality.

We must therefore conclude that the subsequent use of acceptable
manning schedules to determine the lowest price per estimated man
hour, and the resulting award to Manpower on that basis, was im-
proper. Since there is nothing in the record to indicate that your man-
ning schedule was not acceptable, or that you were not considered a
responsible bidder, and since your total bid price was lower than that
of Manpower, we must conclude that the award to Manpower was
lmproper.

The remaining question is whether the action of the contracting
officer, in awarding a contract to Manpower was so plainly or palpably
illegal as to require its cancellation. See John Reiner and Company
v. United States, 163 Ct. Cl. 381 (1963), cert. denied, 377 U.S. 931
(1964) ; Coastal Cargo Company, Inc. v. United States, 173 Ct. Cl. 259
(1965) ; Warren Bros. Roads Co. v. U.8., 173 Ct. CL. 714 (1965). As
indicated therein the question of whether the contracting officer was
acting in “good faith™ in making the award is a pertinent factor in
determining whether the award is palpably illegal, and the factors
which influenced the contracting officer’s decision are material con-
siderations in determining whether the award was made in good faith
or whether it must be considered plainly illegal. In the instant case the
record indicates that the contracting officer sought and obtained advice
of Command Counsel before making the award. Additionally, it ap-
pears from the record in this, as well as other current protests involv-
ing the procurement of identical services at other Navy bases, that the
phrase “price and other factors considered” in 10 U.S.C. 2304(g) was
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rather generally interpreted as permitting award to other than the low
responsive and responsible offeror if a slightly higher ofteror included
a significantly higher number of estimated man hours in his manning
schedule. In view thereof, we are unable to conclude that the contract-
ing officer was acting in other than good faith, or that there was no
reasonable basis for his action, in awarding a contract to Manpower,
Additionally, there is nothing in the record to indicate that Manpower
had actual or constructive notice that it was not entitled to the award
under the procedures followed in this type of procurement, or that it
did not accept the award and proceed with performance in good faith.
In view thereof, vour request that the contract be canceled must be
denied.

However, because of the number and nature of the questionable
procedures which were followed in this procurement, we question
whether the Government has received the benefits of full and free
competition: and we are therefore advising the Secretary of the Navy
by letter of today, that the options under Manpower’s contract should
not. be exercised, and that proposals for services for the next fiscal
year should be resolicited under revised procedures which will more
fully advise offerors of the negotiation procedures to be followed and
the factors on which an award will he based.

[ B-170206 ]

Contracts—Negotiation—Evaluation Factors—Manning Require-
ments

The rejection under a request for proposals to furnish mess attendant services
of the current contractor on the basis of deficient manning charts without informe-
ing the contractor that the written advice as to proposed manpower hours had
been misinterpreted by the contractor in its reply to concern price whereas its
offer was considered outside the competitive range prevented meaningful nego-
tiations with the contractor. The failure to inform offerors of all the evaluation
factors to be considered and the relative weight of each factor although not con-
ducive to obtaining proposals offering maximum competition and the most reason-
able prices, the circumstances of the award do not disclose abuse of discretion by
the contracting officer on any basis for imputing bad faith on his part so as to
affect the legality of the contract awarded and, therefore, the award will not be
disturbed.

To Dynamic Enterprises, Inc., March 29, 1971:

Further reference is made to your letter of June 27, 1970, sent
through the contracting officer, and subsequent correspondence to our
Oftice protesting the award of a contract to Military Base Manage-
ment, Inc. (MBM), under Solicitation No. N00204-70-R- 0029, issued
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by Naval Air Station, Pensacola, Florida. This procurement is also
the subject of a protest filed by Manpower Incorporated, of Jackson,
Mississippi.

The subject RFP, issued on March 16, 1970, solicited offers for
furnishing labor and materials to perform mess attendant services in
Subsistence Building 122 at the Naval Construction Battalion Center,
Gulfport, Mississippi, during the period July 1, 1970, through June
30, 1971.

Section 5.0(a) of the RFP provided that:

SECTION 5.0—NOTICES TO OFFERORS

(a) All offerors shall submit with their proposal, a Manning Chart in the
format of Attachment A, showing the estimated number of personnel required
in each space each half hour of a representative weekday to satisfactorily per-
form the contract services. Nothing in this section, or elsewlhere in this contract
shall be construed as limiting the Contractor’s responsibility for providing suffi-
cient personnel to accomplish all of the requirements set forth herein.

With respect to the manning chart, section 9.36 of the RFP provided

that:
9.36—Staffing Levels (Number of Employees)

The staffing levels entered by the Contractor on the Manning Charts (Attach-
ment A) shall become an integral part of the contract, and the Contracting
Officer may require that this staffing level be fulfilled should performance of this
contract fall below acceptable standards. The Contractor may be required to
make monetary adjustments for any manhours less than those specified, should
the Contracting Officer determine that a less than satisfactory level of perform-
ance is caused by personnel staffing below that set forth in Attachment A, Man-
ning Chart. Notwithstanding the foregoing, the Contractor is responsible in any
event for supplying sufficient personnel to perform the contract satisfactorily.

Ten firms submitted offers in response to the solicitation. Review
by the contracting officer and the Food Service Officer indicated that
further negotiations were required with the offerors in order to resolve
uncertainties in the offers submitted. At this time it was noted that
the manning charts issued with the solicitation were misleading in
that a separate chart was furnished for the weekday period of Monday
through Friday, and one for the weekend day period of Saturday,
Sunday, and holidays. However, section 11.7(a) (1) of the specifica-
tions required operation of four serving lines on Saturday, as was
required Monday through Friday, the only difference being that it
was estimated that a fewer number of meals would be served on
Saturday. Therefore, by letter of May 8, 1970, all ofterors were spe-
cifically informed of this discrepancy and were furnished revised
manning charts marked “Weekday Monday through Saturday” and
“Weekend day Sunday/Holiday,” and were allowed to submit revised
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proposals. All offerors except your company revised their manning
charts, and the proposals were then as follows:

Total Hours of
Yearly Amount Manning

Offeror (Net)  Offered Yearly
Manpower of Jackson $239, 932. 80 108, 720
JCM Corporation 266, 109. 63 109, 820
Industrial Maintenance 269, 310. 00 95,127. 5
John Chrisman & Associates 270, 832. 00 116, 957
Space Services of Georgia 271, 080. 00 123, 840
Dynamic Enterprises 280, 530. 00 116, 126. 5
Military Base Management 297, 000. 00 127,075
Worldwide Services 299, 248. 06 129, 507
Webster Contractors 303, 857. 00 121, 762. 5
Diversified Services 321, 588. 00 131, 410

In his report to our Office the contracting officer advised that after
review of the final offers he concluded that the unrevised offer of
Dynamics did not meet the solicitation requirements in that its
manning charts indicated none of the serving lines would be staffed
during the Saturday breakfast period from 0600 to 0715 and sufficient
manning was not provided to man four serving lines during the
dinner period from 1130 to 1245 on Saturday. Consequently, he deter-
mined that MBM had proposed the most advantageous offer to the
Government, price and other factors considered, since “of all the
acceptable offers, MBM’s proposal offered more hours at less cost as
compared to the other acceptable offers,” and award was made to
MBM on June 24, 1970. By letter of the same date, the contracting
officer advised your firm of the award to MBM and stated “Your pro-
posal was unacceptable because of insufficient manning. Deficiencies
were evident in all cleaning and food handling ‘areas on Saturdays,
and in the vegetable preparation room, the passageways, heads, oftices,
back dock and bake shop areas.”

The basis of your protest is prunarily that the contract was nego-
tiated in bad faith in that the Contracting officer's letter of May &,
1970, indicated your proposed manning schedules was acceptable to
the GGovernment, but the contracting officer later rejected your pro-
posal because of the reasons stated above. You also contend that the
contracting officer should have advised you that your interpretation
of the May § letter was incorrect.
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The letter of May 8 advised in pertinent part :

# # % Jt should also be noted that while estimated mcal breakdown reflccts
substantially fewer meals on Saturdays, Section 11.7(a) (1) requires operation
of four (4) serving lines on Saturday as is required Monday thru Friday.

Your proposal has been evaluated and we feel that either a proposal revision or
detailed explanation in one area is necessary.

1. It does not seem reasonable that you can profitably furnish the number of
hours proposed at your present price offer. In order to prevent placing your firm
in a very precarious financial position based on your present proposal, please
submit your rationale supporting the hours proposed at the present price offer.

Certain information relating proposed manhours to the Government's estimate
has been inadvertently disclosed to some firms. This makes it necessary for the
Government to so advise all offerors if undue competitive advantage is to be
avoided. You are cautioned that this information release is not intended as a
precedent for negotiating mess attendant contracts generally, and is made neces-
sary only in the interest of competing firms who are not privy to such data.
Accordingly you are advised that your proposed weekday manhours were approx-
imately 939 of the minimum amount originally estimated by the Government
as being required to satisfactorily perform the required services. * * #

By letter dated May 15, 1970, you responded to the aforementioned
letter as follows:

You mentioned that our manhours totaled only 93% of the Govermnent’s origi-
nal estimate, but did not state that our proposal required revision in this area. We
have inferred, then, that the manning charts submitted are fully adequate for
the work required, and indicate technical competence and understanding of the
project. The charts were carefully prepared, and reflected, among other things,
the experience gained from our operation of that building for over a year and
a half. Our staffing, combined with our experience, capability, and determination,
will provide an outstanding service. As in the past, should the price offered
and/or the staffing shown be inadequate, we will provide the service regardless.
If there is a deficiency in either, the loss will be that of Dynamic and not that
of the Navy.

Then after explaining how the hours you offered were “cost out,”
and the amount available for premium pay, overhead, general and
administrative expenses, and profit, you stated:

# = % That amount is determined by judgment, however, and is based on many
congiderations. It is recognized that through the option clause we have an oppor-
tunity to operate three years if the service is of sufficiently high quality. During
the past five years, Dynamic has at a large number of locations been able to
perform contracts in an outstanding manner at substantial savings from the
original manning charts. While we do not commence a contract with this intent,
it would not be proper to price proposals without recognizing this experience
as a factor. Taking all business as a whole, were we to compute costs without
such consideration, we would in the long run be charging the government more
than a reasonable price for services performed. The government would thereby
be denied one of the principal benefits of contract versus in house services.

The contracting officer considers that the inferences drawn by
Dynamics from the May 8 letter are unwarranted from a reading of
the context of the letter as a whole, and that the burden was more
properly on your firm to contact the contracting officer before the clos-



690 DECISIONS OF THE COMPTROLLER GENERAL {50

ing date for submission of revised proposals so as to resolve any doubts.
To this, you observe:

@ # @ Even if the burden is, as suggested by the contracting officer, on Dynamic
Enterprises, then Dynamic Enterprises more than fully met that burden in its
letter of May 15. It is felt that that letter is more than clear in this regard. The
time allowed to clarify any misunderstanding was more than adequate, as the
Dynamie letter was sent 18 days before the closing of negotiations and 46 days
before the commencement of the contract.

Clearly had these alleged inadequacies in the staffing chart offered by Dynamice
Enterprises been pointed out, they would have leen corrected. They were suffi-
ciently minor in nature that the same price would have been offered, and is
offered, with the corrected manning charts.

You also contend in your initial protest letter that the Food Service
Officer at Gulfport is a personal friend of the owners of MBM, which
may have caused his opinion concerning the proposals to be biased in
favor of that company. Later, you indicate that this statement was in
the nature of a request for investigation by Government officials who
were in a position to obtain conclusive knowledge of the facts. In this
regard, by affidavit of July 24, 1970, the Food Service Officer denies
knowing the owner of MBM or having ever met or communicated
with him. In view thereof, and in the absence of evidence sufficient to
show that the contracting officer’s statement is incorrect, we see no
basis for your contention that the Food Service Officer was biased in
favor of MBM.

Turning then to the merits of your protest, in B-167685, October 21,
1969, in which we denied a protest of an award to your firm, we stated :

In a negotiated procurement, the rules of formally advertised, competitive
bidding, such as the requirement for award to the lowest responsive, responsible
bidder, are not controlling and a contracting officer may take into consideration
all factors deemed essential to the procurement goal. We view the information
to be secured from an offeror's manning chart as an aid to the contracting
officer in determining whether the offeror is within a competitive range for
negotiation purposes. In this procurement, moreover, the manning chart repre-
sented the offeror's basic approach to performing the required services. The goal
of this negotiated procurement was to procure services from 2 responsible source
at fair and reasonable prices whicli are calculated to result in the lowest ulti-
mate overall cost to the Government. See paragraph 3-801.1 of the Armed Serv-
ices Procurement Regulation (ASPR). In addition, ASPR 3-806(a) states that
“The objective of the contracting officer shall be to negotiate fair and reasonable
prices in which due weight is given to all relevant factors. including those in
3-101.” ASPR 3-101 states that when negotiations are entered into due atten-
tion shall be given to a number of factors, including “consideration of the sound-
ness of prospective contractors’ management of labor resources, including wage
rates, number of workers and total estimated labor hounrs.” ASPR 3-101(xv).
Thus, it is evident that the determination of an appropriate level of manning
necessary to perform the work under a proposed procurement is a legitimate
and proper subject for negotiation. See B-166705, July 30, 1969.

We believe the above statement is equally applicable to the present
situation. Further, we believe that in keeping with this rule, a more
definitive statement should have been contained in the solicitation
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advising offerors the exact role the manning charts were to play in
the evaluation of offers, especially in view of the fact that offerors
presently ave advised that, notwithstanding the number of manning
hours offered, the contractor is responsible in any event for supplying
sufficient personnel to perform the contract satisfactorily, and are
cautioned against placing undue emphasis on contract manning as the
principal evaluation criterion. In this regard, we have held that sound
procurement policy requires offerors to be informed of all evaluation
factors and of the relative weights to be attached to each factor,
B-167983, March 11, 1970. Therefore, we feel that the failure to so
advise offerors in the instant procurement was not conducive to ob-
taining proposals offering the maximum competition and most rea-
sonable prices.

While we do not question the contracting officer’s final determina-
tion that your manning schedule was deficient in the specified areas
of operation, we agree with your interpretation of the May 8§ letter,
l.e., that the requested explanation of your proposal was only in the
area concerning pricing. We think that if meaningful negotiations
were to be conducted, the contracting officer should have advised your
firm that your interpretation of this letter was in error and that your
then current offer was considered to be outside the competitive range.

It is our view, however, that the circumstances surrounding the
award to MBM do not disclose such a clear abuse of discretion by the
contracting officer, or that there is any basis for imputation of bad
faith on his part, so as to affect the legality of the contract awarded
to MBM. In view thereof we see no adequate basis for directing can-
cellation of MBM’s contract and, to the extent your protest requested
such action it is denied.

We are, however, advising the Secretary of the Navy that in the
light of the questionable negotiating procedures used, exercise of the
option in the contract awarded wonld be considered improper by our
Office, and that offers for the services for next year should be reso-
licited under revised procedures which will more fully advise offerors
of the factors on which an award will be based.

[ B-169278, B-170840 ]

Contracts—Specifications——Qualified Products—Requirement—
Waiver
The award of a contract for a road grader to the second low bidder offering a

qualified product grader with a superior engine which was not listed on thp
applicable Qualified Products List as required by the appropriate Federal speci-
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tication, and was modified by the contracting agency on the basis the superior en-
gine that exceeded the minimum needs of the Government was essential for the
area in which it was to be used, violated section 1-1.1101 of the Federal Procure-
ment Regulations. Although an award should not have been made to the non-
responsive bidder since delivery and payment have been made, corrective action is
precluded. Notwithstanding section 1-1.305.1 requires the uve of Federal specifica-
tion, exceptions are permitted, and since the Qualified Products List item is
inadequate for the road grader needed, the agency may deviate from the Federal
specifications by complying with the conditions in section 1.-1.30% 3.

To the Secretary of the Interior, March 30, 1971:

Reference is made to letter dated November 30, 1970, from the
Deputy Assistant Secretary for Administration, and prior eorre-
spondence from the Director of Survey and Review, concerning the
protests of The Galion Iron Works & Mfg. Co. under invitations for
bids Nos. P-0-159 (B-169278) and P-1-91 (B-170840), issued by the
Bureau of Land Management (BLM), Portland, Oregon, for road
graders.

Invitation No. P-0-159, issued on December 4, 1969, solicited bids
for furnishing one road grader, type I, size 5, in accordance with
Federal Specification 00-G-630c as modified by BLM Equipment
Specification No. 37. The Federal specification provided that the
graders be Qualified Products List (QPL) items. Bidders were re-
quired to submit with their bids fully completed questionnaires on the
technical details of the grader proposed to be furnished. Three bids
were received and opened on December 30, 1969. Galion was the ap-
parent low bidder at a price of $19,900 and the second low bidder was
the Trail Equipment Company (Trail) at a bid price of $25,830. After
evaluation of bids, the contracting officer concluded that the T 500.A
grader offered by Galion did not meet the technical requirements and
on January 23, 1970, award of contract No. 53-500 -C'TO-233 was
made to Trail. The grader has been delivered and accepted.

Galion protested against the award made under invitation No.
P-0-159 on the basis that the unit offered by Trail did not meet the
advertised specifications. Specifically, it contends that the BIM speci-
fications made the procurement restrictive and proprietary to some
manufacturers.

We note that BLLM specification No. 37 provides that the desired
road grader would be used in eastern Qregon (rough and mountainous
country) and in elevations between 3,000 and 6,000 feet above sea
level at temperature ranges between minus 25° F. and plus 125° F.
Further, we observe that the weight and engine volume displacement
specified in BLM specification No. 37 were consistent with the hard
use expected for the grader, and that the specification by its terms was
not restricted to one manufacturer. We found nothing of record to
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indicate that the Trail unit was nonconforming on that Galion’s bid
was not fairly evaluated in the light of the advertised requirements.
On the record, we find no reason to disagree with the determination
that Galion’s bid was nonresponsive,

Galion also contends that the Trail WABCO 440-H grader as
powered by a Cummins H~743-C 160 engine was not on the applicable
QPL. The initial administrative report of April 23,1970, advised that
the data submitted by Trail with its bid contained a statement that
the Cummins H-743-C 160 engine offered with the 440-H grader had
passed QPL test KM3-1. However, by letter of June 23, 1970, Galion
was advised by the Acting Director of Survey and Review that its
statement that the WABCO 440-H grader with the Cummins H-743-C
160 engine was not on the QPL was correct, and that the statement in
the April 23 report was in error. The letter further advised that the
bid submitted by Trail stated correctly that the WABCO 440-H
grader “with GM power has passed the QPL Test.”

While the Acting Director was aware of the fact that the WABCO--
Cummins engine combination was not on the QPL, he believed it could
be accepted—

* * % Since the basic WABCO 440H grader was a qualified product, and since
Paragraph 6.3 of the Federal specification indicates that qualification testing
applies to the “basic grader and accessories,” it was felt that use of the optional
larger, better Cummins engine, in place of the standard GM 4-71 engine, was
acceptable since it exceeded the technical requirements of the solicitation and
the Federal specification. * # =

Galion was further advised that since the Cummins engine was a
superior option to the basic grader, it wasthe Acting Director’s opinion
that the requalification of the WABCO 440-H grader with the Cum-
mins engine was not required. We do not agree. It is evident from an
examination of Federal specification 00-(G-630c, as modified by BLM
Equipment Specification No. 37, and from the content of the technical
questionnaire that the road grader proposed to be furnished, together
with its engine, must be listed on the applicable QPL. Insofar as is
applicable here, QPL 00-G-630 shows a type I, size 5 grader, manu-
factured by the Westinghouse Air Brake Company, and designated as
a model 440-H with GMC engine 4-71. While Trail offered the QPL
mnodel 440-11 grader, it did not offer an engine appearing on this QPL.
In fact, we have noted that Trail, in submitting its bid, answered “No”
in responding to the invitation question “Does your bid, including the
equipment, materials, or supplies offered, comply with the ‘Specifica-
tions and Provisions’ in this advertisement in every particular?”

Section 1-1.1101 of the Federal Procurement Regulations (FPR),
which is governing in this circumstance, provides:

(a) Whenever qualified products are to be procured only bids or proposals
offering products which have been qualified prior to the opening of advertised

448-350 0—71——7
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bids or the award of negotiated contracts shall be considered in making an
award. * * *

The award of a contract on the basis of a bid offering a product not
listed on the applicable QPL, where the bidder, as here, affirmatively
stated that its offered product was on the list when, in fact, it was
not, violated the above-quoted provision. Since Trail’s bid as sub-
mitted was nonresponsive to the advertised requirements, it should
not have been considered for award. Of. 43 Comp. Gen. 839 (1964).
While the Cummins engine offered with the 440-H grader may have
exceeded the minimum needs as stated in the invitation, the fact re-
mains that Trail offered a bid for a road grader on the QPL with an
engine which was not qualified for use with that grader. Since delivery
and payment have been made, our Office is precluded from taking any
corrective action on the procurement under invitation No. P-0-159.

It has been reported that the contracting officer canceled invitation
No. P-1-91, but proposes to readvertise on other than QPL specifica-
tions because there is no grader on the QPL that would meet the special
service requirements in rugged, high altitude, wide temperature varia-
tion, and mountainous country.

FPR sec. 1-1.305-1 provides that “Federal Specifications shall be
used by all executive agencies, * #* * in the procurement of supplies
and services covered by such specifications, except as provided in
§§ 1-1.305-2 and 1-1.305-3.” Section 1-1.305-3 states:

When the essential needs of an agency are not adequately covered by an exist-
ing Federal Specification, and the proposed purchase does not come within the
exceptions described in § 1-1.305-2, the agency may authorize deviations from
the Federal Specification; ¢ * #

If the QPL specifications are not adequate for BLLM needs, as rep-
resented, there is authority under the foregoing regulations for the
agency to deviate from a Federal specification, provided there is
compliance with the conditions set forth in the subsections of 1--1.305 3.

[ B-170421 J

Post Office Department—Star Route Contracts—Readjustment
Compensation—Method of Computation

The unilateral change by the Post Office Department from a so-called “operating
ratio method" to a new formula to determine the readjustment of compensation
under star route contracts pursunant to 39 U.S.C. 6423 whereby increases in profit
are governed exclusively by additional capital expenditures incurred through
purchase or maintenance of capital goods is not prohibited by the statute, and
the denial of an adjustment is not considered a dispute concerning a guestion of
fact within the meaning of the “‘Disputes” clause of the contract. A'though sec-
tion 6423 gives a star route contractor the right to ask for a readjustment of
compensation and to expect a reasonable return, the Postmaster General has
the discretionary authority to determine that the operating ratio method con-
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verts a star route contract into an undesirable type of cost-plus contract whereby
profit is allowed as a percentage cost.

To the Peoples Cartage, Incorporated, March 30, 1971:

Reference is made to your letters to this Office dated November 5,
November 20, 1970, and January 19, 1971, and attachments to these
letters, in which you claim that the Post Office Department acted
improperly in changing the method of computing readjustments in
contract price under the provisions of 39 U.S.C. 6423, which state
as follows: '

(a) The Postmaster General with the consent of the contractor may read-
just the compensation under a star route * * * contract for increased or decreased
costs occasioned by changed conditions occurring during the contract term
which could not reasonably have been anticipated at the time—

(1) the original bid was made; or
(2) the bond for a renewed contract was executed. * * *

The record shows that in June 1967 seven of your star route con-
tracts were renewed for a period of 4 years each. Section 9(b) of
the General Provisions in each of those contracts provides in sub-
stance for readjustment of compensation under the contract at the
request of the contractor, as provided in 39 U.S.C. 6423. Section 9(b)
further provides that a denial of such readjustment shall not be con-
sidered a dispute concerning a question of fact within the meaning
of the “Disputes” clause of the contract. Also, Section 9(c) of the
General Provisions provides for adjustment of compensation to reflect
union agreements or statutes or regulations which become effective
during the contract term, and section 11 provides for release of the
contractor from the contract “under certain circumstances involving
undue hardship to the Contractor.”

It appears that in April 1969 you filed application for increased
compensation under section 9(b) and 39 U.S.C. 6423. You report
that in the past it had been the practice to allow a profit based on
approximately the same ratio as existed when the contract was bid
or renewed; but that this time you were notified by the Post Office
Department (in late 1969) that the adjustment would be based on
a new formula whereby increases in profit are governed exclusively
by additional capital expenditures incurred through purchase or main-
tenance of capital goods, rather than the so-called “operating ratio
method.” As a result approximately $11,900 of the $51,160 per annum
increase which you requested was disallowed.

You then filed an appeal with the Post Office Department (POD)
Board of Contract Appeals. On August 14, 1970, the appeal was dis-
missed without prejudice (POD BCA No. 441) because of the specific
language in section 9(b) of the General Provisions which excludes
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application of the Disputes procedure to section 9(b) denials. You
subsequently filed an appeal with our Office, as suggested by the Board
of Contract Appeals.

As stated in your appeal to the Board, you believe that the “operating
ratio method™ is the proper way to determine the compensation adjust-
ment for the following reasons:

a. It is common practice in the motor carrier industry to determine costs and
rates applicable, using the operating ratio principle.

b. The Interstate Commerce Commission specifically refers to the operating
ratio in dealing with rates and reports of carriers under their jurisdiction.

c. It is my understanding that P.O.D. “Regional Instructions” on pay adjust-
ments dated Oct. 3, 1967, Filing No. 521-1 takes into consideration on Page
23 the entire question of the operating ratio, specifically referring to common
carrier statistics. If there have been any changes to these instructions, other
than previously mentioned, we are unaware of them.

d. In recent years, as the larger contractors such as Peoples Cartage became
prominent, it was required that the amount of profit be submitted as part of
the cost estimate when bidding. The operating ratio was always used by our
company when submitting this information. It is interesting to note that many
changes have taken place on Form 5478, and that these forms previously did
not even have an item marked “profit” which probably accounts for some of
the confusion concerning the Operating Ratio.

e. The ratio is a proper method of determining profit especially during periods
of inflation because as costs increase, more dollars in the form of profit or retained
earnings are necessary to conduct your business, and this can only occur if a
proper ratio is maintained, even then, you never maintain the ratio during
periods of inflation ; because in applying the ratio in the motor carrier industry,
it is always applied in arrears.

f. Since we are a Corporation, it is a generally accepted method of determining
a return on our investment. When the Post Office Department curtails service,
it has been and is done on a pro rata basis. Profit is also on a Pro Rata basis,
as we are not allowed to keep the original dollar amount of profit as submitted
with the bid, a one sided interpretation of the law, as is the case in the filing
of our new application on Star Route 25010.

In addition, you contend that since the operating ratio method was used
when your contracts were renewed, the Post Office Department should
not be permitted to unilaterally change the procedure to the contrac-
tor’s detriment during the contract period.

The Post Office Department concedes that section 6423 was mtended
to give a star route contractor the right to ask for readjustment and
to expect a reasonable return for his work. However, the Department
contends that the readjustment was clearly committed to the discretion
of the Postmaster GGeneral and was to be processed under such regula-
tions as he may prescribe (62 Stat. 477). Since 1948, when the law
was enacted, a number of different methods of readjustment have
been used by the Postmaster General. In 1964 the Post Office started to
use the operating ratio method as an alternate to the Consumer Price
Index (CPI) basis previously used. Finally, in 1969 the current method
was adopted. The operating ratio method appears to have been aban-
doned because it came to be viewed as a means of converting the
star route contract into an undesirable type of cost-plus contract
whereby profit was allowed as a percentage of cost.
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We agree that the operating ratio method does have the aspect of
a cost-plus-a-percentage-of-cost type contract. In any case, our review
of the legislative history of the statute confirms the Post Office De-
partment’s interpretation of its discretionary authority to make these
readjustments. In B-78175, September 16, 1948, we reviewed the his-
tory of the then new legislation and we concluded that the Postmaster
General in his discretion may adjust a star route contract so that
the contractor will not only be relieved from any loss but will receive
a reasonable return under the contract. Qur decision did not indicate,
however, that profit should be readjusted on the basis of any particular
method. In 48 Comp. Gen. 719 (1969), we held that a new contract
was created as a result of a section 6423 readjustment. This conclusion
was confirmed in B-165493, dated December 29, 1970.

Consistent with the statute and our decisions, we see no basis upon
which we could require the Department to accept the readjustment
in compensation which you urge. Section 6423 provides that the read-
justment must be mutually agreed upon. The fact that a new method
of computing the readjustment was adopted by the Post Office Depart-
ment after your contracts were renewed does not change the situation.
As stated by the Post Office Department in its reply to your appeal,
the statute does not provide for a method or formula for computing
readjustments, nor does the contract. The Department does recognize
that when a contractor files application for a readjustment under
section 6423, the amount accepted by the Postmaster General should
permit a “reasonable return” to the contractor for his work. In this
regard, we note the statement of the Board concerning your read-
justments that the contracting officer has offered new terms “* * *
which take into account in some way operating ratio and profit.”

Based on the record before us, we do not find the method used by
the Post Office Department in computing section 6423 adjustments
for your contracts to be contrary to law. Your references to other
methods used by the Post Office Department, or by the Interstate
Commerce Commission in dealing with rates and reports of carriers,
are not relevant to a section 6423 situation. Accordingly, your request
that we direct the Postmaster (General to use your suggested method
for determining the section 6423 readjustments for your contracts is
denied.

[ B-170498 1

Bids—Buy American Act—Foreign Product Determination—Com-
parison of Foreign and Domestic Component Costs
In the evaluation under paragraph 6-104.4 of the Armed Services Procurement

Regulation of microwave transistors of foreign make to be used in electronic
equipment solicited under a request for proposals to determine if the price dif-
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ferential imposed by the Buy American Act (41 U.S.C. 10a—d) should be con-
sidered, the transistors were properly held to be o domestic source end item as
evidenced by the offeror’s entry of “none” in the block entitled “Excluded End
Products” of the Buy American Certificate, in view of the fact the cost- -
materials, labor, and other items of expense—of the power unit manufactured
in-house and its case, which together with the transistor comprise the amplifier,
exceed the cost of the foreign transistor, therefore, constituting the amplifier as
a domestic source end product within the meaning of the Buy American Act.

Bids—Buy American Act—Buy American Certificate—Acceptance

Where an offer is accepted from an offeror who excludes no products from the
Buy American Certificates, or otherwise indicates he is not offering a domestic
source end item, the general acceptance of the certificate by contracting officials
is proper since the offeror is legally obligated under the contract to furnish the
sovernment a domestic source end product, and compliance with that obligation
is 2 matter of contract administration which has no effect on the validity of the
contract award.

Bids—Buy American Act—Foreign Product Determination—Cost
Information

Although the cost information which procuring activities obtain when the domes-
tic source of the item offered is questioned under the Buy American Act (41
U.8.C. 10a—d). need not be made public as a part of the bid, an agency should
obtain sufficient information to ascertain that foreign materials constitute less

than 50 percent of the cost of those materials directly incorporated in the item
being procured.

To Avantek, Inc., March 30, 1971:

We refer to your protest by letter of July 29, 1970, against the
award by the Departments of the Army and Navy of certain con-
tracts to Watkins-Johnson Company (WJ) for the furnishing of
electronic equipment. The procurements are identified as requests for
proposals (RFP) DAHCO7-70-R-0185 and RFP DAHCO7-71--R- -
0002, issued by the Army Security Agency (ASA), Vint Hill Farms,
Virginia, and request for quotations (RFQ) NOO173-70-Q-M766,
issued by the Naval Research Laboratory (NRL), Washington, D.C".

The substance of your protest is that WJ uses transistors of foreign
make in its equipment, the cost of which, you state, runs from 70 to
80 percent of the total cost of all of the components incorporated in
the equipment, thereby requiring evaluation of Watkin’s offers as
foreign offers to which a price differential should be added for the
purpose of evaluation under the provisions of Armed Services Pro-
curement Regulation (ASPR) 6-104.4. When thus evalunated, you
claim, Watkins would not be the low offeror on any of the procure-
ments in question.

The Department of the Army has informed our Office that RFI
DAHCOT7-71-R-0002 has been canceled. Accordingly, only the re-
maining two procurements will be considered in this decision.
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You state that under existing procurement practices, when a protest
is made to a procuring activity that a particular bidder or offeror
may be offering a foreign source end product as defined in the Buy
American Act (41 U.S.C. 10a-d) clause incorporated in the pro-
curement solicitation pursnant to Armed Services Procurement
Regulation (ASPR) 6-10+4.35, the investigating Defense Contract
Administration Services Region (DCASR) accepts as fact the unsup-
ported statement of the particular bidder or offeror that it is not using
foreign made components or that the cost of the foreign components
which the producer is using compurises less than 50 percent of the total
cost of all components used in the end product. In such circumstances,
you claim, a verbal protest to the procuring activity against the accept-
ance of the questioned bid or offer is ineffective.

In line with the above, you urge that the procurement procedures
be revised to require DCASR to request from the producer whose bid
or offer is challenged a list of parts used in the end item, to verify the
cost of such parts, and to clearly interpret the ASPR provisions relat-
ing to components in terms of material cost rather than the end item
price. You further recommend that in those cases which involve pro-
tested awards a final source inspection be required to insure that any
foreign components in the itemns to be shipped to the Government
account for less than 50 percent of the total component cost.

With reference to the ASA procurement under RFP DAHCO7-70-
R-0185, pursuant to which W.J was awarded contract DAHCO7-70-
C-0243 for preamplifier assemblies, you state that the local DCASR
oftice (DCASR-Burlingame, California), in response to a request by
ASA for mvestigation regarding the use of foreign parts in the WJ
equipment, simply reported to ASA that the representation by WJ
that the foreign parts used by WJ did not comprise 50 percent of the
cost of all components was valid. As to the Navy procurement, award
of which is being withheld pending our decision on your protest, you
state that NRL was similarly advised by DCASR that the procure-
ment item, a low-noise microwave transistor amplifier with integral
power supply, is not considered foreign under the ASPR provisions.
We understand that the items under the ASA and NRIL procure-
ments are essentially the same and they both will be referred to as
amplifiers.

The records made available to our Office on both of these procure-
ments show that the solicitations specifically provided that the con-
tracts would be subject to the provisions of the Buy American Act
clause set forth in ASPR 6-104.5, which includes the following per-
tinent language:
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(a) In acquiring end products, the Buy American Act (41 U.8.C. 10a-d) pro-
vides that the Government give preference to domestic source end products. Kor

the purpose of this clause :
(i) “components” means those articles, materials, and supplies, which are
directly incorporated in the end products;
(ii) “end products” means those articles, materials, and supplies, which
are to be acquired under this contract for public use; and
(iii) a “domestic source end product” means (A) an unmanufactured end
product which has been mined or produced in the United States and
(B) an end product manufactured in the United States if the cost of
the components thereof which are mined, produced, or manufactured in
the United States or Canada exceeds 50 percent of the cost of all its
components. For the purposes of this (a) (iii) (B), components of for-
eign origin of the same type or kind as the products referred to in
(b) (i) (ii) or (iii) of this clause shall be treated as components
mined, produced, or manufactured in the United States.
* * * * * * *

(The foregoing requirements are administered in accordance with Executive
Order No. 10582, dated December 17, 1954. So as to alleviate the impact of
Department of Defense expenditures on the United States balance of inter-
national payments, bids offering domestic source end products normally will be
evaluated against bids offering other end products by adding a factor of fifty
percent (509%z) to the latter, exclusive of import daties. Details of the evaluation
procedure are set forth in Section VI of the Armed Services Procurement
Regulation.)

In the proposal submitted by WJ in response to the ASA solicita-
tion, W.J made the entry “None” in the block entitled “Excluded End
Products” beneath the Buy American Certificate on page 2 of the
Standard Form 33 bid form, thus indicating that no end product was
excluded from WJ’s certification that each end product to be delivered
would be a domestic source end product as defined in the Buy Ameri-
can Act clause. WJ's proposal was accordingly evaluated as a domes-
tic offer and, so evaluated, it was low for the items which were
awarded to 1it.

The NRL solicitation Standard Form 18, provided space on its face
for offerors to furnish the city and country of origin “if the material
you are offering is foreign made.” WJ’s low quotation carried no entry
in this space, nor was there any indication elsewhere in the quotation
as to the foreign product content of the equipment oftered by W.J. The
quotation was therefore regarded as a domestic offer for evaluation
purposes.

The reports furnished to our Office by the Departments of the Army
and Navy with respect to your protest of July 29, 1970, include re-
ports by DCASR-Burlingame stating that DCASR representatives
visited WJ's plant and discussed the respective procurements with
WJ's contract administration personnel; reviewed purchase orders,
cost data, and specifications; and made a visual examination of the
microwave transistor amplifiers and the components which are di-
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rectly incorporated into the amplifiers. In addition, representatives
of our San Francisco Regional Office have also visited WJ and have
mspected its records and observed the amplifiers and the foreign
source microwave transistors which W.J uses in the manufacture of
the amplifiers required under these procurements. Further, our rep-
resentatives have also conferred with WJ's transistor supplier and
with DCASR and have verified the respective foreign and domestic
component costs as reported by DCASR.

The information thus obtained by DCASR and owr Office is, of
course, proprietary to WJ and was submitted on a confidential basis.
While we may not divulge any specific cost data, you are advised that
our evaluation of the cost information vequires the conclusion that
the cost of only one of the domestic components, the power unit which
1s manufactured m-house by WJ for the subject procurements, nearly
equals the cost of the microwave transistors, which ave the only foreign
made parts in the WJ amplifiers. When the cost of power unit is com-
bined with the cost of the case, another domestic component of the
amplifier, the total cost of these two domestic components exceeds the
cost of the foreign transistors, thus constituting the amplifier a do-
mestic source end product, as defined in the Buy American Act clause
even if the transistors classify as components as you contend.

In your letter of July 29, 1970, you compare the estimated cost of
the transistors with the estimated cost of materials and/or components
used in the manufacture of a typical amplifier. A component is defined
in the Buy American Act clause as meaning those articles, materials
and supplies which are directly incorporated into the end products,
and the comparative cost of the domestically manufactured compo-
nents and the foreignly manufactured components serves as the basis
for determining whether a manufactured article being acquired under
a contract can be classified as a domestic source end product. Although
you included in your computations the cost of labor to machine and
assemble the case for the amplifier (which case you seem to accept as
being a domestic component and estimate its cost at $50), you did not
include labor and manufacturing costs for other components of the
amplifier. As indicated above, it is our view that the power unit may
also be reasonably considered as being directly incorporated in the
amplifier, and is therefore a component of that end product within
the meaning of the Buy American Act clause. In this connection we
understand that the power assembly, while composed of individual
electrical parts, is incorporated into a metal case or shell, 1s identifi-
able as a distinct unit, may be used separately. and serves the basic
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function of the power supply of the amplifier. In such context we
believe the amplifier’s power unit may be compared with the electric
motor which was viewed as a component of the circulating pump
unit considered in our decision which is reported at 46 Comp. Gen.
813 (1967).

It is obvious that in purchasing components, the price paid for the
components includes, in addition to the cost of materials, the cost of
the labor and other items of expense related to the manufacture of
the components. .\s to the components which a Government contractor
manufactures in-house, it is equally apparent that the expenses in-
curred in producing those items constitute as much a part of the cost
of the components as the cost of the materials used therein. In this
case, therefore, in determining the cost of the power unit in W.J's
amplifiers, we have included, under the principle enunciated in 39
Comp. Gen. 695 (1960), as elements of the cost of that component
not only the cost to YWWJ of the materials used therein but also 1ts costs
for labor, plus overhead and general and administrative rates, as
approved by the Defense (‘ontract Administration Area, Palo Alto,
California. When so computed, the cost of the power unit component
and the cost of the case are suflicient to constitute the YW.J amplifier
a domestic source end product.

As to the general acceptance of the Buy American Certificate by
contracting officials, we have held that where an offer is accepted
from an offeror who excludes no products from the certificate or other-
wise indicates that he is not offering a domestic source end item, the
offeror is legally obligated under its contract to furnish the Govern-
ment a domestic source end product, and compliance with that obliga-
tion is a matter of contract administration which has no effect on the
validity of the contract award. B-150652, July 19, 1963; B~153899,
September 24, 1964 ; 47 Comp. Gen. 624, 626 (1968).

In line with the foregoing, we find no objection to the award to
WJ of either the ASA contract or the proposed NRI, contract, and
your protest against such awards is therefore denied.

As to the information which procuring activities should obtain
when the domestic source of the item offered is questoned, we have
stated that detailed cost information need not be made public as a
part of the bid. 39 Comp. Gen. 695, 699 (1960). We believe, however,
that the agency should obtain sufficient information to ascertain that
foreign materials constitute less than 50 percent of the cost of those
materials directly incorporated in the item being procured. We are
therefore calling this matter to the attention of the contracting agen-
cies involved in your protests.
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ADMINISTRATIVE DETERMINATIONS
Conclusiveness
Contracts
Disputes
Law questions
Interpretation of “Time for Delivery” provision in contract for
court reporting and transcription service of hearings before National
Transportation Safety Board, Department of Transportation, is question
of law and not of fact for resolution under *Disputes’’ clause of contract.
Requirement to deliver transcripts originating outside of Washington,
D.C., to Docket Section of Board, located in Washington, within 10
days, means transcripts must be in custody of specified office within
10 calendar days from date of hearing, and mere fact of mailing trans-
cripts before expiration of 10-day period does not constitute full com-
pliance with delivery clause_ - __ - _ ..
AGENTS
Of private parties
Authority
Contracts
Signatures
Under rule that there is no prohibition to furnishing proof of agency
after bid opening—although requiring bidders to submit such proof
before bid opening is recommended to avoid challenges from other
bidders—confirmation after bid opening of employee’s authority to
bind his employer was properly accepted and bid considered responsive,
entitling low bidder to contract award__.__ ... _____.-a-.
ALLOWANCES
Military personnel
Dislocation allowance
Members with dependents. (See Transportation, dependents, mili-
tary personnel, dislocation allowance)
Temporary lodging allowance
Military personnel. (See Station Allowances, military personnel,
temporary lodgings)
ANTITRUST MATTERS
Labor organizations
The jurisdiction to enforce antitrust statutes lies with Dept. of
Justice and U.S. General Accounting Office is without authority to
issue determination. respecting applicability or violation of statutes.
However, under 15 U.S.C. 17, labor organizations engaged in lawful
pursuits are exempted from restrictions of antitrust statutes_._ ._-_.___

448-350 O—T71——8

Page

513

627

648
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APPOINTMENTS

Applications for employment

Conditional

Indication in Standard Form 57, Application for Federal Employment,
that applicant would not accept employment outside state of residence
does not make him as Federal employee immune from reassignment,
as purpose of Form 57 is to inform appointing officers and not to embody
contract of employment; and, therefore, condition imposed in employ-
ment application does not entitle employee who refuses to accept
reassignment outside initial state of employment in interests of Govt.
to severance pay authorized in 5 U.8.C. 5595 for employees involuntarily
separated from service through no fault of their own..............._..
Discrimination

Race or sex

Upon determination that employee who received excepted Schedule
B appointment at grade GS-9 was discriminated against because of
race or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and
CFR 713.202, as she qualified for a (S~11 position and was assigned
and performed work warranting a GS-11 classification, correction of
personnel action and adjustment in pay is legally justified on basis
original classification and appointment as GS-9 was illegal, and corrective
action is not viewed as retroactive promotion such as ordinarily is
prohibited by law._ _ s

APPROPRIATIONS

Availability

Expenses incident to specific purposes

Necessary expenses

Propriety of Forest Service of Dept. of Agriculture to use appropria-
tion entitled ‘‘Forest Protection and Utilization” for payment of plastic
litter bags is for determination on basis of whether contract involved is
reasonably necessary or incident to execution of program or activity
authorized by appropriation. If no other appropriation provides more
specifically for items such as litter bags, appropriation may be used to
satisfy contract. .. et
Defense Department

Fees for meetings

Registration fees incurred by member of uniformed services while on
temporary duty, incident to attendance at meeting, conference, or work-
shop sponsored by Federal agency, may be reimbursed to member from
appropriations available to Dept. of Defense for travel expenses under
appropriate Departmental regulations when member is otherwise
properly directed by orders of competent authority to attend meeting
in temporary duty status; but since Federal agency meeting is not
meeting of technical, scientific, professional, or similar organization with-
in contemplation of 37 U.S.C. 412, approval of Secretary of Defense
required by s2c¢. 412 is not necessary . . _ _ . ..
Obligations

Contracts

Rule

Accounting procedure employed by Administrative Office of U.S.

Courts with respect to paying court-appointed attorneys under provisions

Page

476

581

234

527
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APPROPRIATIONS—Continued Page
Obligations=—Continued
Contracts—Continued
Rule=—Continued
of Criminal Justice Act of 1964 from appropriation current st time of
appointment regardless of date voucher, subject to court review, is sub-
mitted, may not be revised to make payment from appropriation current
at time voucher is approved in order to eliminate holding obligated
appropriation account open beyond close of normal fiscal year. Con-
tractual obligation for payment of attorney occurs at time he is appointed,
even though exact amount of obligation remains to be determined; and
pursuant to secs. 3732 and 3679, R. S., and 41 U.S.C. 11, 31 id. 665(a),
id. 712a, fee payable is chargeable to appropriation for fiscal year in
which obligation was ineurred__ ________________ . _______ 589
AUTOMATIC DATA PROCESSING SYSTEMS
(See Equipment, Automatic Data Processing Systems)
BIDS
Awards. (See Contracts, awards)
Bonds. (See Bonds, bid)
Buy American Act
Buy American Certificate
Acceptance
Where offer is accepted from offeror who excludes no products from
Buy American Certificate, or otherwise indicates he is not, offering domes-
tic source end item, general acceptance of certificate by contracting offi-
cials is proper since offeror is legally obligated under contract to furnish
Govt. domestic source end product, and compliance with that obligation
is matter of contract administration which has no effect on validity of
contract award___ __ . .. 699
Foreign product determination
Comparison of foreign and domestic component costs
In evaluation under par. 6-104.4 of Armed Services Procurement Reg.
of microwave transitors of foreign make to be used in electronic equip-
ment solicited under request for proposals to determine if price differen-
tial imposed by Buy American Act (41 U.S.C. 10a—d) should be con-
sidered, transistors were properly held to be domestic source end item
as evidenced by offeror’s entry of ‘‘none’’ in block entitled ‘“‘Excluded
End Products” of Buy American Certificate, in view of fact cost—
materials, labor, and other items of expense—of power unit manufac-
tured in-house and its case, which together with transistor comprise
amplifier, exceeds cost of foreign transistor, therefore, constituting
amplifier as domestic source end product within meaning of Buy Ameri-
CaAn ACh e 699
Cost information
Although cost information which procuring activities obtain when
domestic source of item offered is questioned under Buy American Act
(41 U.S.C. 10a~d), need not be made public as part of bid, agency
should obtain sufficient information to ascertain that foreign materials
constitute less than 50 percent of cost of those materials directly incor-
porated in item being procured.. _._______________________________ 699
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BIDS—Continued
Competitive system
Qualified products use
Proposed ‘“NASA Microelectronics Reliability Program’' that would
establish Qualified Products List for microcircuits and require produc-
tion line certification of manufacturers prior to procurement although
restrictive of competition is considered acceptable on basis of agency
need since testing of microcircuits to determine extremely high level of
quality and reliability assurance demanded by space program is either
irapossible or impractical and criticality of produet justifies pre-
qualification procedures. Therefore, restriction on competition resulting
from program is not unreasonable or invalid restriction in conflict with
10 U.S.C. 2304{g) and 10 U.S.C. 2305(a) and (b). However, as line
eertification is departure from normal procedures, right is reserved to
give matter further consideration_____ . _______._.__.. ... RN
Contracts, generally. (Sec Contracts)
Discarding all bids
Davis-Bacon Act suspension
Discarding of all bids for construction of family housing at military
installation under invitation that contained prescribed minimum wage
rates determined by Secretary of Labor for laborers and mechanics in
accordance with Davis-Bacon Act, 40 U.S.C. 276a, because of Presiden-
tial Proclamation 4031, dated Feb. 23, 1971, which suspended act, and
reissuance of invitation without requirements of act were actions in
public interest within meaning of 10 U.8.C. 2305(c), and Proclamation
was compelling reason contemplated by par. 2-404.1 of Armed Services
Procurement Reg. that justified cancellation of invitation for bids.. .
Evaluation
Aggrevate v. separable items, prices, etc.
Evaluation formula erroneous
Invitation for bids issued pursuant to 41 U.S.C. 252(c) that requested
lump-sum bids for construction of campus facilities (base bid), plus bids
on each of four additive items, and indicated award for base bid, plus
additives, if any, would ke made to low bidder on base bid without regard
to his overall bid price, did not conform with requirements in 41 U.8.C.
253(b) that award should be made to responsible bidder whose bid “will
be most advantageous to Govt., price and other factors considered.”
Therefore, award for facilities and additives to lowest overall bidder
who was not low on base bid would be proper and in accord with sec.
253(b), as lowest bidder must be measured by total work to be awarded
in order to obtain benefits of full competition, which is purpose of pub-
lic procurement statutes___ . . e cicacaiaow
Labor stipulations. (See Contracts, labor stipulations)
Late
Negotiated procurement. (See Contracts, negotiation, late proposals
and quotations)
Mistakes
Correction
General rule
Bid submitted under invitation that incorporated Service Contract
Act clause prescribed by par. 2-1004 of Armed Services Procurement
Reg., which provided for application of pertinent Dept. of Labor wage
determination, and included information relating to “Successor Employ-
ers’ Collective Bargaining Obligations”’—information bidder over-
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BIDS—Continued Page
Mistakes—Continued
Correction—Continued
General Rule—Continued
looked in preparing bid—may be withdrawn under mistake in bid prin-
ciples enunciated in Ruggiero v. U.S., 420 F. 2d 709, to effect law of
mistaken bid includes mistakes which are inexplicable, and rule does not
turn on any fault or ambiguity in specifications nor need contractor be
free from blame. Therefore, since bidder was entitled to give considera-
tion to impact of union agreement upon performance costs, and bid may
not be corrected as agreed union rates were not factor in bid preparation,
bid may be withdrawn from consideration-_ _._________ ..o __.._____ 655
Negotiation
Generally. (See Contracts, negotiation)
Options
Exercise of option. (See Contracts, options)
Qualified products. (See Contracts, specifications, qualified products)
Signatures
Agents
Authority., (See Agents, of private parties, authority, contracts,
signatures)
Small business concerns. (See Contracts, awards, small business con-
cerns)
Surplus property. (See Sales)
BONDS
Bid
Joint venture
Bid acceptability
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture shown
in bid bond accompanying bid, but was signed by president of only
small business concern involved, may not be awarded to either joint
venture or small business concern on basis two large business firms had
associated with small business concern only for purpose of obtaining
bid bond. As to joint venture, there was none at time of bid submission
or opening, and subsequently submitted information could not create
joint venture for purpose of bid ratification—even if it could, joint
venture as large concern would be ineligible for award, nor would award
to small concern be proper as bid bond named joint venture as princi-
PAl . e e 530
BRIDGES
Construction
Necessitated by highway relocation
As replacement highway bridge over Cross-Florida Barge Canal is
required to be constructed in accordance with sec. 207(c), Pub. L. 87-874,
Oct. 23, 1962, which limits construction of replacement facility to State
design standards that apply to roads of same classification, determined
on basis of traffic existing at time of taking, approval by Corps of Engi-
neers of two two-lane bridges to be constructed at Govt. expense in lieu
of existing two-lane highway in order to accommodate future growth
constitutes betterment of facility in contravention of sec. 207(c) and,
therefore, funds available to Corps may not be used to construct second
bridge, whether or not design standard was in actual practice or pub-
lished. However, State standards that provide for range of traffic rather
than projected future traffic count are acceptable....___ .. ______.. 661



XI1 INDEX DIGEST

BUY AMERICAN ACT Page
Bids. (See Bids, Buy American Act)
CANAL ZONE
Employees
Hired overseas
Residence in United States, etc.

Former employee of Canal Zone Govt. whose place of actual residence
was in California, but who at time of appointment was temporarily
residing in Costa Rica, and who had transported his household goods
to Costa Riea in his own truck prior to signing employment agreement,
which he signed in Costa Rieca prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Coste Riea to Canal
Zone in accordance with provisions of Office of Management and Budget,
Cir. No. A-56, but he may not be reimbursed expenses of moving from
California to Costa Rica since these expenses were not incurred in antici-
pation of his appointment in Canal Zone. . _ . ____________.____. 644

CLAIMS
Assignments
‘‘Financing Institutions’’ requirement
Pension funds

Assignment of moneys to become due from U.S. under lease agreement,
may be made to Public Employvees’ Retirement System and State
Teachers’ Retirement System of State of California using trust funds to
furnish permanent financing for building being constructed for Govt.
The Systems qualify as ‘“‘“financing institutions” within purview of
Assignment of Claims Act of 1940, as amended, 31 T.S.C. 203, as noth-
ing in act indicates exclusion of pensicn funds, and primary function of
trust corpus, together with trustees, is investing of assets of trust. How-
ever, act limits assignment to one party, “‘except that any such assign-
ment may be made to one party as agent or trustec for two or more
parties participating in such financing” . ____________. ... _. .. ... 613
Statutes of limitation. (See Statutes of Limitation, claims)

COLLEGES, SCHOOLS, ETC.
Work study programs
Economic Opportunity Act
Agency participation apart from grant agreement

Limitation in Economic Opportunity Act (42 U.S.C. 2754(b)) re-
quiring that work-study grant agreements with institutions of higher
education provide that ‘“Federal share’” of compensation of students
employed in College Work-Study Program will not exceed 80 percentum
of compensation paid to students, pertaining only to payments from
grants made by Office of Education to institutions and not to payments
made by other Federal agencies where students are employed, employ-
ing agencies may bear larger portion than 20 percent of student earnings
so that grant funds may be spread over greater number of students.
Whether agency should pay social security tax om its contribution to
student’s salary, and if so in what amount, is for determination by
Commissioner of Internal Revenue Service ... . oo, 553

COMPENSATION
Adjustment

Appointment erroneous

TUpon determination that employee who received excepted Schedule
B appointment at grade GS-9 was discriminated against because of race
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COMPENSATION-—Continued
Adjustment—Continued

Appointment Erroneous—Continued
or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR
713.202, as she qualified for a GS-11 position and was assigned and per-
formed work warranting a GS-11 classification, correction of personnel
action and adjustment in pay is legally justified on basis original classifi-
cation and appointment as GS-9 was illegal, and corrective action is not
viewed as retroactive promotion such as ordinarily is prohibited by law.
Double

Civilian and disability compensation

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not en-
titled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for perma-
nent partial disability and not temporary total disability, thus bringing
payment within exception to dual payment prohibition contained in
5 U.8.C. 8116(a). In application of limitation in sec. 8116(a), there has
been no recognition of distinction between temporary and permanent
disability, as statute makes no such distinction insofar as concurrent
receipt of military or naval retired pay is concerned, and legislation would
have to be enacted to permit concurrent payment of retired pay and
disability compensation. .. _________________ . _________..___.___.

Concurrent military retired and civilian service pay

Reduction in retired pay
Not required

Although civilian position held by retired officer of Regular component
of uniformed services in U.S. Army Special Services Agency, Europe—
local nonappropriated fund activity-—is position subject to reduction of
retired pay prescribed by 5 U.S.C. 5532(b), reduction is not required in
officer’s retired pay as reduction would exceed amount cfficer receives
from civilian employment with additional reduction in retired pay, result
that is not within contemplation of Dual Compensation Act of 1964,
for it is unreasonable to require retired officer to accept smaller amount
after employment in civilian position with Govt. than amount of retired
pay he was receiving before that time__________________________.___

Exemptions

Dual Compensation Act
Disability ‘‘as a direct result of armed conflict,’’ ete.

Conclusion that exemption provision in Dual Compensation Act (5
U.8.C. 5532(c)) to requirement that retired pay of Regular officer must
be reduced when employed as civilian by Federal Govt. (5 U.8.C. 5532
(b)) applies only if retirement was direct result of armed conflict, or was
caused by instrumentality of war in wartime, is justified on basis of
legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. United States, 186 Ct. Cl. 165,
holding that disability—perforated eardrum-—that was war-incurred
but was not disabling and did not constitute significant factor in officer’s
retirement met requirements of exception to dual compensation restric-
tion will not be followed as case is based on particular facts involved.._
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COMPENSATION—Continued

Military pay. (See Pay)
Overtime

Inspectional service employees

Traveltime

In administration of inspection and grading programs, when events are
not within control of Dept. of Agriculture, and Agricultural Commodity
Grader is required to travel 814 hours on Sunday to report for duty at
8 a.m. on Monday to inspect and checkload shipment of peanut butter
being purchased by Dept., travel is compensable at overtime rates pre-
scribed in 5 U.S.C. 5542(b) (2) (B), as travel could not have been sched-
uled within employee’s regular hours. Fact that Govt. is reimbursed for
all costs incurred in providing inspection and checkloading services has
no bearing on employee’s entitlement to payment of overtime for services
performed. - ... .. .o aoaa

Under Agricultural Marketing Act of 1946 (7 U.S.C. 1622), Dept. of
Agriculture js required to perform inspection and grading services when
products are shipped or received in interstate commerce; and, therefore,
required services are not within control of Dept. to enable scheduling of
inspector’s travel during regular duty hours. Therefore, Agricultural
Commodity Grader whose travel could not be scheduled during regular
duty hours is entitled to be compensated for travel at overtime rates
prescribed by 5 U.S.C. 5542(b) (2) (B) - - - - o cee e

Traveltime

Administratively controllable

When employee of Dairy Division of Division of Consumer and
Marketing Services of Dept. of Agriculture is ordered to travel on Sunday
in order to attend two national milk hearings scheduled during week, one
on Monday morning and other on Friday, requirement in Administrative
Procedure Act, 5 U.S.C. 554(b), which provides that convenience of
participants should be considered in fixing time and place for hearings,
does not remove scheduling of hearings from Dept.’s eontrol, for while
provision imposes rule of reasonableness upon agency’s freedom in sched-
uling hearings, it does not require hearings to be scheduled at any partie-
ular time. Therefore, traveltime of employee is not traveltime within
meaning of 5 U.8.C. 5542(b) (2) (B) that is compensable as overtime. ... ..

Traveltime of Food Inspector in Consumer Protection Program of
Division of Consumer and Marketing Services of Dept. of Agriculture,
performed from 9 p.m. Sunday until 4 a.m. Monday—hours outside
regular tour of duty-—in order to relieve inspector who had been granted
nonemergency annual leave, is not compensable as overtime since in
scheduling annual leave the need for relief inspector should have heen
considered and travel of relief inspector scheduled within regular duty
hours. Also, return travel of relief inspector outside regular tour ¢f duty
was not required by event that could not be scheduled or controlled
administratively; and, therefore, return travel from inspection site is not
compensable under 5 U.S.C. 5542(b) (2) (B) as overtime_____ .. _.....

Employee performing Sunday through Thursday tour of duty who
when directed on Wednesday to travel 100 miles to report for temporary
duty at 8 a.m. Saturday, travels on Friday and returns on Saturday
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COMPENSATION—Continued

Overtime—Continued

Traveltime—Continued

Administratively controllable—Continued
instead of traveling Thursday and Sunday, regular workdays, is not
entitled under 5 U.S.C. 5544(b) to overtime compensation for traveltime,
which having been administratively controllable may not be considered
employment. Even if Saturday work was held to be administratively
uncontrollable, in view of advance notice to employee, two other requi-
sites must be met to qualify travel time as hours of work—an official
necessity for services and at least two successive off-duty days of travel,
and travel requirement was not met by employee.____._________.____
Status
Waiting for transpertation

Dept. of Agriculture employee returning from performing temporary
duties of Agriculture Commodity Grader, whose air flight was delayed,
is entitled under 5 U.8.C. 5542 to compensation for ‘“usval waiting time”’
for interrupted travel that is prescribed by Federal Personnel Manual,
which means time necessary to make connections in ordinary travel
situation, consistent with performance of travel as expeditiously as
possible, with extension of time for heavy holiday traffic and inclement
weather, minus time for eating and rest. As traveltime that cannot be
scheduled or controlled qualifies for work, employee whose regular tour
of duty is 8 a.m. until 4:30 p.m., having traveled from 3:10 a.m. to 10:30
a.m. on Thanksgiving Day, is entitled to payment at overtime rate from
3:10 a.m. to 8 a.m. and at holiday premium pay rate from 8 a.m. to

Promotions

Retroactive

Appointment correction

Upon determination that employee who received excepted Schedule
B appointment at grade GS-9 was discriminated against because of
race or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5
CFR 713.202, as she qualified for a GS-11 position and was assigned
and performed work warranting a GS-11 classification, correction of
personnel action and adjustment in pay is legally justified on basis
original classification and appointment as GS—9 was illegal, and corrective
action is not viewed as retroactive promotion such as ordinarily is
prohibited by law. . . cmmme——e—--
Wage board employees

Coordinated Federal wage system

Compensation adjustments

Employees in wage area converted to Coordinated Federal Wage
System in July 1969 who subsequent to consolidation in November 1969
with another wage area became entitled to higher wage rates retro-
actively prescribed by “Monroney Amendment,” 5 U.S.C. 5341(c), may
be paid higher rates from retroactive effective date of amendment to
date their wage area was consolidated but not beyond that date, for to
do so would require giving retroactive effect, contrary to general rule,
to Oct. 2, 1970, salary retention provision added to Coordinated Wage
System to provide for indefinite salary retention for employees adversely
affected by changes in wage area boundaries_ - - ... _ ... -

Xv

Page

674

519

581



XVI INDEX DIGEST

COMPENSATION—Continued Page
Wage board employees—Continued
Increases
Retroactive
Wage adjustments
In retroactive application of Monroney Amendment wage schedule,
5 U.S.C. 5341(c), pursuant to U.S. Civil Service Bulletin No. 532-9, dated
Sept. 23, 1970 when comparison of individual wage payments evidences
previous wage schedule payments were less than employee is entitled to
under Monroney Amendment, employee should be paid difference; and
if previous payment was greater than amount due under amendment,
employee may retain difference. However, where comparison of indivi-
dual payments shows that underpayments equal overpayments, no
payment is due employee_______ . __ .. ecicciniiaanaaa 4495
CONTRACTS
Amounts
Estimates
Requirements contracts. (See Contracts, requirements)
Assignments. (See Claims, assignments)
Awards
Cancellation
Erroneous award
Bid evaluation base
In evaluation of offers under request for proposals to furnish profess-
ional architectural and engineering services, applicotion of transition
cost factor to offer of only contractor who had not previously performed
services without apprising offerors that this factor would be utilized in
effecting award of contract thus eliminating contractor who was lowest
priced responsible offeror from competition was unwarranted and action
was inconsistent with sound procurement policy which dictates that
offerors be informed of all evaluation factors and relative importance of
each factor, nor was waiver of transition costs for successful offeror be-
cause of available qualified personnel justified. Therefore, since award
was patently erroneous and without regard to established principles of
competitive negotiation, contract should be terminated...__._.._...... 637
Cancellation not required
Award of contract for road grader to second low bidder offering quali-
fied product grader with superior engine which was not listed on appli-
cable Qualified Products List as required by appropriate Federal
specification, and was modified by contracting agency, on basis superior
engine that exceeded minimum needs of Govt. was essential for area in
which it was to be used, violated sec. 1-1.1101 of Federal Procurement
Regs. Although award shorld not have been made to nonresponsive
bidder since delivery and payment have been made, corrective action is
precluded. Notwithstanding sec. 1-1.305.1 requires use of Federal
specifications, exceptions are permitted, and since Qualified Products
List item is inadequate for road grader needed, agency may deviate from
Federal specifications by complying with conditions in sec 1-1.305-3... 691
Labor surplus areas
Certificate of eligibility
Validity
Although first preference labor surplus certificate of eligibility fur-
nished by small business concern was invalid as bidder had no plant in
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CONTRACTS—Continued
Awards—Continued
Labor surplus areas—Continued
Certificate of eligibility—Continued
Validity—Continued
labor surplus area at time certificate was issued, plant being acquired
month after award of set-aside portion of procurement for detecting sets
to concern on basis of labor surplus preference, award need not be
canceled as it is voidable at Govt.’s option rather than void ab initio,
since it was made in good faith as contracting officer was required to
accept certificate in absence of pre-award protest or evidence of error on
face of certificate, which prospectively located plant in surplus labor
area, and also contracting officer properly waived omission of plant’s
address in surplus labor area as minor deviation.___.______ . __.__.__
Legality
Federal Highway Administration, Dept. of Transportation, in award-
ing cost-plus-a-fixed-fee contract for Urban Traffic Control System
(UTCS) to offeror that had prepared specifications for system under
research and development study, did not violate any mandatory regu-
lations, since Federal Procurement Regs. do not contain organizational
conflicts of interest provision and Dept. has not issued specific rules
governing conflicts of interests, and even if Administration was subject
to Dept. of Defense Directive 5500.10, “Rules for the Avoidance of
Organizational Conflicts of Interest,” which it is not, Directive is not
self-executing and would not apply in absence of notice to prospective
contractors and inclusion of restrictive clause in contract. Moreover,
whether UTCS prograin represents judicious, as distinguished from
legal, expenditure of public funds would not affect legality of contract..
Small business concerns
Bid bond principal deviation
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture shown
in bid bond accompanying bid, but was signed by president of only
small business concern involved, may not be awarded to either joint
venture or small business concern on basis two large business firms had
associated with small business concern only for purpose of obtaining
bid bond. As to joint venture, there was none at time of bid submission
or opening, and subsequently submitted information could not create
joint venture for purpose of bid ratification—even if it could, joint
venture as large concern would be ineligible for award, nor would award
to small concern be proper as bid bond named joint venture as principal _
Bids, generally. (See Bids)
Change orders. (See Contracts, modification, change orders)
Conflicts of interest prohibitions
Negotiated contracts. (See Contracts, negotiation, conflicts of interest
prohibitions)
Research and development contracts. (See Contracts, research and
development, conflicts of interest prohibition)
Cost-plus
Basis for award
Cost-plus-a-fixed-fee contracts authorized by 41 U.8.C. 254(b) may
be used when head of agency determines that such method of contracting
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CONTRACTS—Continued
Cost-plus—Continued
Basis for award=—Continued
is likely to be less costly than other methods or that it is impractical
to secure property or services of kind or quality required without use
of cost or cost-plus-a-fixed-fee or incentive type contract; and since
administrative determination is afforded finality by 41 U.8.C. 257(a),
there is no legal basis to require cancellation of contract simply because
it is cost reimbursement type of contract_ _______________________._.
Evaluation factors
Advantage to Government
Selection of contractor for negotiation of cost-plus-award-fee type
contract for support services at Kennedy Space Center that are being
performed under expiring contract without binding selected contractor
to “successor employer”’ doctrine that would impose terms of current
collective bargaining agreements with incumbent union employees was
valid exercise of discretion granted to contracting agency to award con-
tract that will be most advantageous to Govt., since there is neither
statutory nor judicial requirement that contractor who succeeds prior
contractor in performance of service for Govt. at Govt. installation
assume predecessor contractor’s bargaining agreement with its unijon
employees; moreover, selected contractor proposes to recognize bargain-
ing representatives of incumbent employees________._____.__________.
Deliveries
Defective supplies, etc.
Government inspection prior to delivery
Approval by contracting agency of press proof of artwork for plastic
litter bags submitted by contractor in accordance with specification re-
quirements, notwithstanding word ‘‘Boundary” was misspelled as
““Boundry,” estops agency from denying payment to contractor on basis
bags were defective within contemplation of par. 5(d) of Standard Form
32; and, therefore, Govt.'s acceptance was not conclusive, since in-
spection and approval of press proofs of artwork was separate from
inspection and acceptance intended under par. 5(d) concerned with
latent defect that cannot be discovered by inspection. Whether or not
offer of contractor to furnish labels with word ‘“Boundary” correctly
spelled for attachment to bags is accepted does not affect agency’s
obligation contract price. . _ ..o ..
Failure to meet schedule
Interpretation of ‘‘Time for Delivery'’ provision
Interpretation of “Time for Delivery’’ provision in contract for court
reporting and franscription service of hearings before National Trans-
portation Safety Board, Department of Transportation, is question of
law and not of fact for resolution under ‘“Disputes’” clause of contract.
Requirement to deliver transeripts originating outside of Washington,
D.C., to Docket Section of Board, located in Washington, within 10
days, means transcripts must be in custody of specified office within 10
calendar days from date of hearing, and mere fact of mailing transcripts
before expiration of 10-day period does not constitute full compliance
with delivery elause. __ - __ ..
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CONTRACTS—Continued
Labor stipulations
Davis-Bacon Act
Suspension
Discarding of all bids for construction of family housing at military
installation under invitation that contained prescribed minimum wage
rates determined by Secretary of Labor for laborers and mechanics in
accordance with Davis-Bacon Act, 40 U.S.C. 276a, because of Pres-
idential Proclamation 4031, dated Feb. 23, 1971, which suspended act,
and reissuance of invitation without requirements of act were actions
in public interest within meaning of 10 U.S.C. 2305(c), and Proclamation
was compelling reason contemplated by par. 2-404.1 of Armed Services
Procurement Reg. that justified cancellation of invitation for bids. ______
Minimum wage determinations
Not guarantee of labor costs
Issuance of wage rate determination by Dept. of Labor constitutes
finding that rates specified are rates prevailing in locality, and inclusion
of determination in invitation for bids or contract is not representation
by Govt. that labor may be obtained by contractor at specified rates and,
therefore, each bidder has burden of ascertaining probable labor costs____
Nondiscrimination
Affirmative action programs
Responsibility for reviewing equal employment opportunity (EEO),
compliance having been assigned by Sec. of Labor in implementing
E.O. No. 11246, to agencies on basis of industrial classification, General
Services Administration properly reviewed EEO compliance by low
bidder on linoleum portion of its invitation for bids and relied on informa-
tion furnished by agency responsible for determining compliance by low
bidder on floor tiles. Although pursuant to 41 CFR 60-1.40(a) prime
contractor is required ‘‘to develop a written affirmative action com-
pliance program for each of its establishments,” administrative determi-
nation that lack of de facto control by floor tile contractor of subsidiary
excludes compliance as to that subsidiary is accepted as valid in absence
determination was arbitrary, capricious, or not supported by evidence. -
Service Contract Act of 1965
Minimum wage, etc., determinations
Union agreement effect
A reissued invitation for bids (IFB) to perform custodial services
which provided for application of Service Contract Act of 1965, and
contained revised wage determination by Dept. of Labor and ‘‘Successor
Employers’ Collective Bargaining Obligations’’ clause that recognized
incumbent contractor’s union bargaining agreement is not restrictive
of competition and award may be made to lowest responsive and respon-
sible bidder pursuant to 10 U.S.C. 2305(c). Inclusion in IFB of Service
Contract Act clause and revised determination was in accord with
29 CFR 4.6, and amendment to IFB to provide for revised wage determi-
nation conformed to par. 2-208 of Armed Services Procurement Reg.,
even though revision was not received at least 10 days before bid opening
as required, since sufficient time was provided for acknowledgment of
amendment . . _ e
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CONTRACTS=—Continued Page

Labor stipulations—Continued

‘*Successor employer'' doctrine

Selection of contractor for negotiation of cost-plus-award-fee type
contract for support services at Kennedy Space Center that are being
performed under expiring contract without binding selected contractor
to ‘“‘successor employer’’ doctrine that would impose terms of current
collective bargaining agreements with incumbent union employees was
valid exercise of discretion granted to contracting agency to award
contract that will be most advantageous to Govt., since there is neither
statutory nor judicial requirement that contractor who succeeds prior
contractor in performance of service for Govt. at Govt. installation
assume predecessor contractor’s bargaining agreement with its union
employees; moreover, selected contractor proposes to recognize bargain-
ing representatives of incumbent employees._ __ ... ___ . . oo ._._. 592

Inclusion in invitation for bids of language regarding National Labor
Relations Board Burns decision, 182 NLRB No. 50, on effect of existing
collective bargaining agreements of employers upon successor employers
does not require bidders to be bound by existing labor agreement as
Govt. made no commitment regarding effect of decision but left
matter to bidders to decide. It was not improper to place bidders on
notice of Burns decision and incumbent contractor’s union bargaining
agreement and as language used was merely advisory, invitation was not
ambiguous. Extension of existent bargaining agreement beyond contract
period is not prohibited by procurement statutes, and whether agreement
is enforceable against followup employer is for courts to decide_._._._. 648

Bid submitted under invitation that incorporated Service Contract
Act clause prescribed by par. 2-1004 of Armed Services Procurement
Reg., which provided for application of pertinent Dept. of Labor wage
determination, and included information relating to ‘“Successor Km-
ployers’ Collective Bargaining Obligations’’—information bidder over-
looked in preparing bid—may be withdrawn under mistake in bid prin-
ciples enunciated in Ruggiero v. U.S., 420 F. 2d 709, to effect law of
mistaken bid includes mistakes which are inexplicable, and rule does
not turn on any fault or ambiguity in specifications nor need contractor
be free from blame. Therefore, since bidder was entitled to give con-
sideration to impact of union agreement upon performance costs, and
bid may not be corrected as agreed union rates were not factor in bid
preparation, bid may be withdrawn from consideration._ ... __._... 655
Labor surplus area awards. (See Contracts, awards, labor surplus areas)
Mistakes

Allegation before award. (See Bids, mistakes)
Modification

Change orders

Within scope of contract

Value engineering change substituting solid state tuners for electro-
mechanical tuners intended as replacement components for Electronie
Countermeasures Sets properly was effected by issuance of change order
to sole producer of sets sinece competitive procurement was not required
as change was within changes clause contained in letter contract for
tuners and does not constitute ‘‘cardinal change’’ within meaning of 10
U.S.C. 2304(g) and par. 3-805 of Armed Services Procurement Reg.
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CONTRACTS—Continued
Modification—~Continued
Change orders—Continued
Within scope of contract—Continued
Change also is in accord with rule in Keco Industries, Inc. v. United
States, 364 F. 2d 838, that in determining whether change is within
general scope of contract, consideration should be given to both mag-
nitude and quality of change and whether original purpose of contract
had been substantially altered . ... . ______ . _____ . ____________
Star route contracts. (See Post Office Department, star route contracts)
Negotiation
Awards
Cancellation
In evaluation of offers under request for proposals to furnish pro-
fessional architectural and engineering services, application of transition
cost factor to offer of only contractor who had not previously performed
services without apprising offerors that this factor would be utilized in
effecting award of contract thus eliminating contractor who was lowest
priced responsible offeror from competition was unwarranted and action
was inconsistent with sound procurement policy which dictates that
offerors be informed of all evaluation factors and relative importance
of each factor, nor was waiver of transition costs for successful offeror
because of available qualified personnel justified. Therefore, since award
was patently erroneous and without regard to established principles
of competitive negotiation, contract should be terminated.. .. ..._.___
Changes, etc.
Specifications
Propriety of changes
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing
to award contract to current contractor and possible organizational
conflict of interest because one of offerors was performing as subcon-
tractor on program to be analyzed by new contractor, and to revise the
program’s manhours, continuation of negotiations during which prices
were disclosed does not constitute prohibited auction technique as no
competitive advantage resulted to any offeror and technique per se is
not inherently illegal. Substantial changes in requirements and in com-
puter industry justified amendments to solicitation issued pursuant to
par. 3-805.1(e) of Armed Services Procurement Reg. and continuation
of negotiations, therefore, last prices submitted may be opened and
considered . _ __ e
Competition
Adequate
Determination of date to be specified for receipt of proposals is matter
of judgement properly vested in contracting agency; and where record
evidences that 40-day period for submission of proposals on Urban
Traffic Control System to Federal Highway Administration, Dept. of
Transportation, was adequate for any offeror who had interest in project,
as well as experience, knowledge, systems expertise, and capability
sufficient to meet requirements contained in request for proposals, it is
concluded date specified for submission of offers was not arbitrarily or
capriciously selected, nor was date unduly restrictive of competition for
procurement . _ _ e mmemeo oo
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CONTRACTS—Continued
Negotiation—Continued
Competition—Continued
Competitive range formula
Manning information
Rejection under request for proposals to furnish mess attendant
services of current contractor on basis of deficient manning charts
without informing contractor that written advice as to proposed man-
power hours had been misinterpreted by contractor in its reply to concern
price whereas its offer was considered outside competitive range pre-
vented meaningful negotiations with contractor. Failure to inform
offerors of all evaluation factors to be considered and relative weight of
each factor although not conducive to obtaining proposals offering
maximum competition and most reasonable prices, circumstances of
award do not disclose abuse of discretion by contracting officer on any
basis for imputing bad faith on his part so as to affect legality of contract
awarded and, therefore, award will not be disturbed. _ ... . ......
Resources available for performance
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.S.C. 2304(2)(6) to negotinte contracts
for services outside United States that failed to disclose predetermined
minimum resource levels was defective and contributed to rejection of
all but highest priced offer as technically unacceptable on basis that
sufficient resources to perform were not demonstrated, and although
contract awarded was contrary to ‘‘competitive negotiation’” require-
ments of 10 U.S.C. 2304(g), because of essentiality of procurement, it
will not be disturbed. However, although offeror’s judgment of resources
needed to perform is major factor in determining capacity to perform and
may be considered in determining competitive range, agency must also
meet its obligation by disclosing minimum needs to insure maximum
eompetition. .. o e
Discussion with all offerors requirement
Nonresponsive proposals
When proposal is determined upon initial evaluation to be outside
competitive range, there is no requirement in accordance with see.
1-3.805--1(2) of Federal Procurement Regs. to conduct further discus-
sions concerning deficiencies of proposal, section requiring that after
receipt of initial proposals, written or oral discussions should be con-
ducted only with responsible offerors “who submitted proposals within g
competitive range’ . . i ee e mia——aa
Failure to solicit proposals from all sources
Fact that several sources experienced in traffic control systems were
not solicited to submit offers by Federal Highway Administration,
Dept. of Transportation, under request for proposals, does not establish
that adequate competition and reasonable price were not obtained, since
in resolving questions concerning adequacy of solicitation of supply
sources the propriety of particular procurement must be determined from
Govt.’s point of view upon basis of whether adequate competition and
reasonable prices were obtained and not upon whether every possible
supply source was offered opportunity to bid or submit proposal_.___._
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CONTRACTS—Continued
Negotiation—Continued
Conflicts of interest prohibitions
Under request for proposals for Fleet Computer Programming
Services, which was modified to remove as evaluation factor cost of
failing to award contract to current contractor and possible organi-
zational conflict of interest because one of offerors was performing as
subcontractor on program to be analyzed by new contractor, and to
revise the program’s manhours, continuation of negotiations during which
prices were disclosed does not constitute prohibited auction technique as
no competitive advantage resulted to any offeror and technique per se
is not inherently illegal. Substantial changes in requirements and in
computer industry justified amendments to solicitation issued pursuant
to par. 3-805.1(e) of Armed Services Procurement Reg. and continuation
of negotiations, therefore, last prices submitted may be opened and
considered.  _ - __ e
Evaluation factors
Cost of changing contractors
In evaluation of offers under request for proposals to furnish
professional architectural and engineering services, application of
transition cost factor to offer of only contractor who had not previously
performed services without apprising offerors that this factor would be
utilized in effecting award of contract thus eliminating contractor who
was lowest priced responsible offeror from competition was unwarranted
and action was inconsistent with sound procurement policy which
dictates that offerors be informed of all evaluation factors and relative
importance of each factor, nor was waiver of transition costs for suc-
cessful offeror because of available qualified personnel justified. There-
fore, since award was patently erroneous and without regard to
established principles of competitive negotiation, contract should be
terminated. e
Criteria
Where solicitation is deficient in not providing reasonably definite
information as to relative importance of evaluation criteria or factors
set out in request for proposals, and sufficiency of information is not
questioned prior to submission of proposals, and record does not esta-
blish that any offeror was placed at competitive advantage or disadvan-
tage by inadequacy of information, deficiency is not sufficiently
material to disturb contract award_________ .. __.________________
Manning requirements
Although in evaluation of offers, information secured from manning
chart may be considered ‘‘other factor’” in determining whether offeror
is within competitive range for purposes of conducting meaningful
discussions required by 10 U.S.C. 2304(g), price factor of offer may not
be disregarded and, therefore, award of contract to other than lowest
offeror, who had submitted acceptable manning chart, vnder request
for proposals to furnish mess attendant services for 1 year with 2-year
renewal option was improper, but cancellation of award is not required
as it was made in good faith and on basis of prior misinterpretations of
phrase “price and other factors considered.” However, option should not
be exercised and proposals resolicited under revised procedures, com-
municated to offerors and indicating factors on which award will be
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CONTRACTS—Continued
Negotiation—Continued
Evaluation factors—Continued
Manning requirements—Continued
Rejection under request for proposals to continue mess attendant
services of current contractor on basis of deficient manning charts
without informing contractor that written advice as to proposed man-
power hours had been misinterpreted by contractor in its reply to concern
price whereas its offer was considered outside competitive range, pre-
vented meaningful negotiations with contractor. Failure to inform offerors
of all evaluation factors to be considered and relative weight of each
factor although not conducive to obtaining proposals offering maximum
competition and most reasonable prices, circumstances of award do not
disclose abuse of discretion by contracting officer on any basis for im-
puting bad faith on his part so as to affect legality of contract awarded
and, therefore, award will not be disturbed.__._ .. ___ .. ___.._._..
‘‘Successor employer'’ doctrine
Selection of contractor for negotiation of cost-plus-award-fee type
contract for support services at Kennedy Space Center that are being
performed under expiring contract without binding selected contractor
to “‘successor employer’’ doctrine that would impose terms of current
collective bargaining agreements with incumbent union employees
was valid exercise of discretion granted to contracting agency to award
contract that will be most advantageous to Govt., since there is neither
statutory nor judicial requirement that contractor who succeeds prior
cortractor in performance of service for Govt. at Govt. installation
assume predecessor contractor’s bargaining agreement with its union
employees; moreover, selected contractor proposes to recognize bargain-
ing representatives of incumbent employees_ . _ ... __ ...
Late proposals and quotations
Acceptance in Government’s interest
Propriety of considering two proposals under amendment to small
business set-aside for fin assemblies that changed quantities and delivery
rates—one proposal from concern whose late offer had been rejected,
other from concern whose proposal under amendment was initial offer
which is being considered for partial award of proposed low combination
award—~—will not be questioned. Two late offerors having expended
considerable time and effort in competing for procurement, and urgent
need for supplies not warranting reopening of negotiations, desirability
of applying late bid concept to negotiating area in these circumstances
appears appropriate even though, generally, untimely submitted initial
proposals will not be admitted into award competition.._....._.........
Requests for proposals
Ambiguous
Although it is incumbent upon Govt. agency to state material require-
ments of procurement in clear and unambiguous manner, should any
aspect of solicitation require clarification, good faith and observance of
spirit of competitive solicitation, as well as sound business practice on
part of competitors for Govt. contracts, dictate that appropriate time
for detailed examination of any provision considered to be ambiguous or
confusing should be prior to time specified for submission of proposals or
bids, and any unresolved ambiguities should be subject of timely protest....
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CONTRACTS—Continued
Negotiations—Continued
Requests for proposals—Continued
Defective
Predetermined resources for performance
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for
services outside United States that failed to disclose predetermined
minimum resource levels was defective and contributed to rejection of
all but highest priced offer as technically unacceptable on basis that
sufficient resources to perform were not demonstrated, and although
contract awarded was contrary to ‘“‘competitive negotiation’’ require-
ments of 10 U.S.C. 2304(g), because of essentiality of procurement, it will
not be disturbed. However, although offeror’s judgment of resources
needed to perform is major factor in determining capacity to perform and
may be considered in determining competitve range, agency must also
meet its obligation by disclosing minimum needs to insure maximum
competition. . _ _ _ _ __ e __
Submission date
Determination of date to be specified for receipt of proposals is matter
of judgment properly vested in contracting agency; and where record
evidences that 40-day period for submission of proposals on Urban
Traffic Control System to Federal Highway Administration, Dept. of
Transportation, was adequate for any offeror who had interest in proj-
ect, as well as experience, knowledge, systems expertise, and capability
sufficient to meet requirements contained in request for proposals, it is
concluded date specified for submission of offers was not arbitrarily or
capriciously selected, nor was date unduly restrictive of competition for
procurement_ _ e
Options
Not to be exercised
Procedural deficiencies in procurement
Although in evaluation of offers, information secured from manning
chart may be considered ‘‘other factor’” in determining whether offeror is
within competitive range for purposes of conducting meaningful discus-
sions required by 10 U.S.C. 2304(g), price factor of offer may not be
disregarded and, therefore, award of contract to other than lowest offeror,
who had submitted acceptable manning chart, under request for pro-
posals to furnish mess attendant services for 1 year with 2-year renewal
option was improper, but cancellation of award is not required as it was
made in good faith and on basis of prior misinterpretations of phrase
“price and other factors considered.”” However, option should not be exer-
cised and proposals resolicited under revised procedures, communicated
to offerors and indicating factors on which award will be based .__.___.
Payments
Propriety
Propriety of Forest Service of Dept. of Agriculture to use appropriation
entitled ‘“Forest Protection and Utilization’’ for payment of plastic litter
bags is for determination on basis of whether contract involved is reason-
ably necessary or incident to execution of program or activity authorized
by appropriation. If no other appropriation provides more specifically for
items such as litter bags, appropriation may be used to satisfy contract.. _
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CONTRACTS-—Continued

Protests

Timeliness

Although it is incumbent upon Govt. agency to state material require-
ments of procurement in clear and unambiguous manner, should any
aspect of solicitation require clarification, good faith and observance of
spirit of competitive solicitation, as well as sound business practice on
part of competitors for Govt. contracts, dictate that appropriate time for
detailed examination of any provision considered to be ambiguous or
confusing should be prior to time specified for submission of proposals or
bids, and any unresolved ambiguities should be subject of timely pro-

Requirements

Minimum quantities

Request for proposals to furnish requirements for 10 different types of
diesel-electric generator sets, that stated Govt.’s best estimate of total
quantities needed but did not, because of lack of funds, guarantee pur-
chase of minimum quantities, contemplates requirements-type contract
within meaning of par. 3-409.2(b) of Armed Services Procurement Reg.,
and use of such contract is valid since there is no evidence Govt.’s esti-
mate of probable needs was arrived at in bad faith, and agreement to
procure all requirements without stating minimun guarantees consti-
tutes adequate consideration. However, when funds are available and
needs can be ascertained with reasonable certainty, use of more definite
type contract would be assurance that firm minimum quantities, com-
mensurate to maximum extent with estimated requirements, will be
ordered._ - _ o e m e
Research and development

Conflicts of interest prohibitions

Federal Highway Administration, Dept. of Transporation, in awarding
cost-plus-a-fixed-fee contract for Urban Traffic Control System (UTCS)
to offeror that had prepared specifications for system under research and
development study, did not violate any mandatory regulations, since
Federal Procurement Regs. do not contain organizational conflicts of
interest provision and Dept. has not issued specific rules governing
conflicts of interests, and even if Administration was subject to Dept. of
Defense Directive 5500.10, “Rules for the Avoidance of Organizational
Conflicts of Interest,”’ which it is not, Directive is not self-executing and
would not apply in absence of notice to prospective contractors and
inclusion of restrictive clause in contract. Moreover, whether TTCS
program represents judicious, as distinguished from legal, expenditure of
public funds would not affect legality of contract___. - _______ ... __.._
Sales

Generally. (See Sales)
Service Contract Act. (See Contracts, labor stipulations, Service Contract

Act of 1965)
Small business concerns awards. (Sce Contracts, awards, small business

concerns)
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CONTRACTS—Continued
Specifications
Conformability of equipment, etc., offered
Technical deficiencies
Negotiated procurement
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.8.C. 2304(a)(6) to negotiate contracts
for services outside United States that failed to disclose predetermined
minimum resource levels was defective and contributed to rejection of
all but highest priced offer as technically unacceptable on basis that
sufficient resources to perform were not demonstrated, and althcugh
contract awarded was contrary to ‘“ccmpetitive negotiation” require-
ments of 10 U.8.C. 2304(g), because of essentiality of procurement, it
will not be disturbed. However, although offeror’s judgment of resources
needed to perform is major factor in determining capacity to perform
and may be considered in determining competitive range, agency must
also meet its cbligation by disclosing minimum needs to insure maximum
competition .. o e
Qualified products
Effect of specification revision
Administrative determination that change in weight of webbing for
parachutes to be procured from Qualified Products List (QPL) did not
invalidate existing test data or require requalification of manufacturers
already on QPL was proper where modification was not cause of rejecting
sample parachutes submitted for qualification under invitation canceled
and reissued; and fact that cause for failure of parachute samples to
pass drop test cannot be determined does not impose duty on Govt. to
pinpoint failure where unreasonable expenditure of time and money
would be involved, nor may conditional qualification be approved on
basis contractor is not relieved from ccmplying with drawings and
specifications . . e ean
Production line certification propriety
Proposed ‘“NASA Microelectronics Reliability Program’ that would
establish Qualified Products List for microcircuits and require production
line certification of manufacturers prior to procurement although re-
strictive of competition is considered acceptable on basis of agency
need since testing of microcircuits to determine extremely high level of
quality and reliability assurance demanded by space program is either
impossible or impractical and criticality of product justifies pre-
qualification procedures. Therefore, restriction on competition resulting
from program is not unreasonable or invalid restriction in conflict with
10 U.S.C. 2304(g) and 10 U.S.C. 2305(a) and (b). However, as line
certification is departure from normal procedures, right is reserved to
give matter further consideration_ .. ___ .. _ . _________________.__
Requirement
Waiver
Award of contract for road grader to second low bidder offering
qualified product grader with superior engine which was not listed on
applicable Qualified Products List as required by appropriate Federal
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CONTRACTS—Continued
Specifications—Continued
Qualified products—Continued
Requirement—Continued

Waiver—Continued
specification, and modified by contracting agency, on basis superior
engine that exceeded minimum needs of Govt. was essential for area in
which it was to be used, violated sec. 1-1.1101 of Federal Procurement
Regs. Although award should not have been made to nonresponsive
bidder since delivery and payment have been made, corrective action
is precluded. Notwithstanding sec. 1-1.305.1 requires use of Federal
specifications, exceptions are permitted, and since Qualified Products
List item is inadequate for road grader needed, agency may deviate
from Federal specifications by complying with conditions in sec.

Voidable

Void distinguished

Although first preference labor surplus certificate of eligibility
furnished by small business concern was invalid as bidder had no plant
in labor surplus area at time certificate was issued, plant being acquired
month after award of set-aside portion of procurement for detecting sets
to concern on basis of labor surplus preference, award need not be can-
celed as it is voidable at Govt.’s option rather than void ab initio, since
it was made in good faith as contracting officer was required to accept
certificate in absence of pre-award protest or evidence of error on face of
certificate, which prospectively located plant in surplus labor area, and
also contracting officer properly waived omission of plant’s address in
surplus labor area as minor deviation__ .. ____________ o .....

COURTS

Court of Claims

Decisions

Acceptance
Application limited

Conclusion that exemption provision in Dual Compensation Act
(3 U.8.C. 5532{c)) to requirement tbat retired pay of Regular officer
must be reduced when employed as civilian by Federal Govt. (5 U.S.C.
5532(b)) applies only if retirement was direct result of armed conflict,
or was caused by instrumentality of war in wartime, is justified on basis
of legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. United States, 186 Ct. Cl. 165,
holding that disability—perforated eardrum—that was war-incurred
but was not disabling and did not constitute significant factor in officer’s
retirement met requirements of exception to dual compensation restric-
tion will not be followed as case is based on particular facts involved_ . _ ...
Criminal Justice Act of 1964

Attorney fees

Appropriation chargeable

Accounting procedure employed by Administrative Office of T.S.
Courts with respect to paying court-appointed attorneys under provisions
of Criminal Justice Act of 1964 from appropriation current at time
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COURTS—Continued Page
Court of claims—Continued
Attorney fees—Continued
Appropriation chargeable—Continued
of appointment regardless of date voucher, subject to court review, is
submitted, may not be revised to make payment from appropriation
current at time voucher is approved in order to eliminate holding ob-
ligated appropriation account open beyond close of normal fiscal year.
Contractual obligation for payment of attorney occurs at time he is
appointed, even though exact amount of obligation remains to be deter-
mined; and pursuant to secs. 3732 and 3679, R. S, and 41 U.S8.C. 11,
31 id. 665(a), id. 712a, fee payable is chargeable to appropriation for
fiscal year in which obligation wasincurred________._._.____.______.__ 589
Decisions
Mross ¢. United States, 186 Ct. Cl. 165. (See Compensation, double,
exemptions, Dual Compensation Act, disability ‘‘as a direct result
of armed conflict,”’ etc.)
DISTRICT OF COLUMBIA
Contracts
Personal service contracts
Contracts with District of Columbia Urban Corps, part of D.C.
Govt., and similar Urban Corps and other organizations, including
profit-making organizations, in other localities may not be entered into
by Federal agencics for purpose of recruiting students and dealing with
educational institutions because type of services contemplated can be
performed more economically and feasibly by their own personnel. Even
if contract arrangement were permitted with D.C. Urban Corps, ‘‘over-
ride”” payable would constitute reimbursement to D.C. Govt. that is
barred by sec. 601 of Economy Act of 1932 (31 U.S.C. 686); moreover,
any payment received would be for deposit into Treasury of U.S. to
avoid augmentation of D.C. appropriation used to fund Corps___._____. 553
Leases, concessions, rental agreements, etc.
Prior appropriation necessity
Cost of catering services furnished by hotel located in Dist.
of Columbia to conference held pursuant to Govt. Employees Training
Act, 5 U.S.C. Ch. 41, and considered proper administrative expense
when necessary to achieve objectives of training program, may be
paid, prohibition in 40 U.S.C. 34 regarding procurement of hotel room
accommodations in Dist. of Columbia in absence of express appropria-
tion for rental of space for Govt. use in District having no application,
even though cost of using hotel facilities are included in catering charges,
as cost of space is merely cost item included by hotel in fixing catering

charges and rental of space per se is not involved. ... ________________ 610
EDUCATION

Colleges, schools, etc. (See Colleges, schools, etc.)

Scholarships

Reserve Officers’ Training Corps program. (See Military Personnel,
Reserve Officers’ Training Corps, scholarship benefits)
EQUAL EMPLOYMENT OPPORTUNITY
Contract provision. (See Contracts, labor stipulations, nondiscrimination)
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EQUIPMENT Page
Automatic Data Processing Systems
Computer service
Evaluation propriety
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing
to award contract to current contractor and possible organizational
conflict of interest because one of offerors was performing as subcon-
tractor on program to be analyzed by new contractor, and to revise
the program’s manhours, continuation of negotiation during which
prices were disclosed does not constitute prohibited auction technique
as no competitive advantage resulted to any offeror and technique per
se is not inherently illegal. Substantial changes in requirements and in
computer industry justified amendments to solicitation issued pursuant
to par. 3-805.1(e) of Armed Services Procurement Reg. and continuvation
of negotiations, therefore, last prices submitted may be opened and
considered.. - . . . e 619
ESTOPPEL
Against Government
Rule
Approval by contracting agency of press proof of artwork for plastic
litter bags submitted by contractor in accordance with specification
requirements, notwithstanding word ‘“Boundary” was misspelled as
“Boundry,” estops agency from denying payment to contractor on
basis bags were defective within contemplation of par. 5(d) of Standard
Form 32; and, therefore, Govt.’s acceptance was not conclusive, since
inspection and approval of press proofs of artwork was separate from
inspection and acceptance intended under par. 5(d) concerned with
latent defect that cannot be discovered by inspection. Whether or not
offer of contractor to furnish labels with word “Boundary’” correctly
spelled for attachment to bags is accepted does not affect agency’s
obligation for contract price. . _ ... ieaan 234
FEDERAL CREDIT UNIONS
Property lost or damaged
Disposition of moneys received in settlement
Moneys received from carriers by National Credit Union Adminis-
tration (NCTA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
deposited for credit to account of Administration and not general fund
of Treasury since miscellaneous receipts rule (31 U.8.C. 484) is not for
application, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.S.C. 1755, which provides for deposit of collections from credit

unions with Treasurer of U.S. for credit to account of Administration.. 345
FEES

Meetings. (See Meetings, attendance, etc., fees)
FUNDS

Appropriated. (See Appropriations)
Federal grants, etc., to other than States
‘‘Federal share'’
What constitutes
Limitation in Economic Opportunity Act (42 U.S.C. 2754(h)) re-
quiring that work-study grant agreements with institutions of higher
education provide that ‘“Federal share” of compensation of students
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FUNDS—Continued
Federal grants—Continued
‘“Federal share’’—Continued
What constitutes—~Continued
employed in College Work-Study Program will not exceed 80 percentum
of compensation paid to students, pertaining only to payments from
grants made by Office of Education to institutions and not to payments
made by other Federal agencies where students are employed, employ-
ing agencies may bear larger portion than 20 percent of student earn-
ings so that grant funds may be spread over greater number of students.
Whether agency should pay social security tax on its contribution to
student’s salary, and if so in what amount, is for determination by Com-
missioner of Internal Revenue Service______ .. ___________ __________
Miscellaneous receipts. (See Miscellaneous Receipts)
Trust
Financing building construction for Government use
Assignment of moneys to become due from U.S. under lease agree-
ment may be made to Public Employees’ Retirement System and State
Teachers’ Retirement System of State of California using trust funds
to furnish permanent financing for building being constructed for Govt.
The systems qualify as ‘“financing institutions’” within purview of
Assignment of Claims Act of 1940, as amended, 31 U.S.C. 203, as noth-
ing in act indicates exclusion of pension funds, and primary function of
trust corpus, together with trustees, is investing of assets of trust. How-
ever, act limits assignment to one party, ‘“‘except that any such assign-
ment may be made to one party as agent or trustee for two or more
parties participating in such financing” _______.______________..___--
GENERAL ACCOUNTING OFFICE
Jurisdiction
Antitrust matters
The jurisdiction to enforce antitrust statutes lies with Dept. of Justice
and U.S. General Accounting Office is without authority to issue deter-
mination respecting applicability or violation of statutes. However,
under 15 U.S.C. 17, labor organizations engaged in lawful pursuits are
exempted from restrictions of antitrust statutes_._ .. __.-._.____.
GRANTS
To other than States. (See Funds, Federal grants, etc., to other than
States)
GRATUITIES
Reenlistment bonus
Extension of enlistment
More than one
Effective date of aggregate extension
Upon reextending reenlistment for 1 year 4 months, effective July 2,
1971, member of uniformed services who at time he first extended en-
listment for 10 months, effective Mar. 2, 1970, was not entitled to bonus,
is subject to sec. 2(a) of E. O. No. 11525, which prohibits increase in
payment of reenlistment bonus to member whose entitlement occurred
after Dec. 1969 and before Apr. 15, 1970. Even though member’s bonus
entitlement is based on July 1971 extension of enlistment, for purpose
of payment the day before member began serving on first extension
corresponds to statutory date ‘‘of discharge and release’’ contained in
37 U.S.C. 308(a); and aggregate reenlistment became effective Mar. 2,
1970, requiring reenlistment bonus to be computed on basis of 1969 pay
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GRATUITIES—Continued Page
Reenlistment bonus-~~Continued
Extension of enlistment—Continued
Pay increase rate applicability
Member of uniformed services who had been paid reenlistment bonus
based on 1969 pay scale for 2-year extension of enlistment, effective
Mar. 15, 1970, may only be paid upon subsequent reextension of enlist-
ment for 1 year, effective Mar. 15, 1972, on basis of 1969 pay scale,
since reenlistment bonus rate is governed by sec. 2(a) of E.O. No. 11525,
under which bonus payment for first extension was limited to 1969 pay
scale; and since by virtue of 10 U.S.C. 509 second extension placed
member ‘“‘in exactly the same status as though he originally extended
his enlistment for the aggregate of all the extensions’” on Mar. 15, 1970,
payment for 3-year aggregate reenlistment bonus is restricted to 1969
pay scale by sec. 2(b) of E.O. No. 11525 . _ oo 515
HIGHWAYS
Construction
Federal-aid highway programs
Relocation costs
Replacement to be similar design
As replacement highway bridge over Cross-Florida Barge Canal is
required to be constructed in accordance with sec. 207(c), Pub. L.
87-874, Oct. 23, 1962, which limits construction of replacement facility
to State design standards that apply to roads of same classification,
determined on basis of traffic existing at time of taking, approval by
Corps of Engineers of two two-lane bridges to be constructed at Govt.
expense in lieu of existing two-lane highway in order to accommodate
future growth constitutes betterment of facility in contravention of sec.
207(c) and, therefore, funds available to Corps may not be used to
construct second bridge, whether or not design standard was in actual
practice or published. However, State standards that provide for range
of traffic rather than projected future traffic count are acceptable___._. 661
JOINT VENTURES
Small business status
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture
shown in bid bond accompanying bid, but was signed by president of
only small business concern involved, may not be awarded to either
joint venture or small business concern on basis two large business firms
had associated with small business concern only for purpose of obtaining
bid bond. As to joint venture, there was none at time of bid submission
or opening, and subsequently submitted information could not create
joint venture for purpose of bid ratification—even if it could, joint
venture as large concern would be ineligible for award, nor would award
to small concern be proper as bid bond named joint venture as principal.. 530
LEASES
District of Columbia. (See District of Columbia, leases, concessions.
rental agreements, etc.)
LEGISLATION
Construction. (See Statutory Construction)
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MEETINGS Page
Attendance, etc., fees
Federally sponsored meetings
Military personnel
Registration fees incurred by member of uniformed services while
on temporary duty, incident to attendance at meeting, conference,
or workshop sponsored by Federal agency, may be reimbursed to mem-
ber from appropriations available to Dept. of Defense for travel expenses
under appropriate Departmental regulations when member is otherwise
properly directed by orders of competent authority to attend meeting in
temporary duty status; but since Federal agency meeting is not meeting
of technical, scientific, professional, or similar organization within
contemplation of 37 U.S.C. 412, approval of Secretary of Defense
required by sec. 412 is not necessary_ . _____ . __________.__.____..__. 527
MILITARY PERSONNEL
Dislocation allowance. (See Transportation, dependents, military per-
sonnel, dislocation allowance) .
Household effects
Transportation. (See Transportation, household effects, military
personnel)
Meetings
Attendance, etc., fees. (Seec Meetings, attendance, etc., fees)
Pay. (Sec Pay)
Reenlistment bonus. (See Gratuities, reenlistment bonus)
Reserve Officers’ Training Corps
Prior military training
Excused service
Students enrolled in Reserve Officers’ Training Corps (ROTC) under
10 U.S.C. 2107, which authorizes scholarship benefits, may on basis of
conclusion in 46 Comp. Gen. 15 be considered to be within purview of
10 U.S.C. 2108(c), and Secretary concerned may excuse them from all
or part of General Military Course (GMC) requirements, and students
are eligible to receive financial benefits of scholarship award. Therefore,
scholarship may be offered and all or part of GMC waived for incoming
college freshman designated to receive 4-year ROTC college scholarship;
college student enrolled as transfer from another institution during fresh-
man or sophomore year; and student currently enrolled at institution but
in ROTC program during freshman or sophomore year__._____.______ 486
Scholarship benefits
Military training
If student successfully completes first 2 years of 4-year Senior Reserve
Officers’ Training Corps course for admission to advanced training pre-
scribed in 10 U.S.C. 2104(b) (6) by reason of prior military education and
training, 6 weeks’ field training or practice cruise provision of section is
not preliminary requirement for admission to ‘‘advanced course’’—last 2
vears of college—where student qualifies for excusal of General Military
Course under 10 U.S.C. 2108(¢) - - - e 486
Application of 10 U.8.C. 2108(c), providing for Secretary concerned to
excuse all or part of General Military Course requirements for students
enrolled in Reserve Officers’ Training Corps, is not limited to scholarship
program provided in 10 U.S.C. 2107, but excusal authority extends as
well to advanced training program prescribed in 10 U.S.C. 2104. Student
who is eligible for excusal on basis of previous education, military expe-
rience, or both, insofar as Reserve Officers’ Training Corps Vitalization
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MILITARY PERSONNEL—Continued Page

Reserve Officers’ Training Corps—Continued

Scholarship benefits—Continued

Military training—-Continued

Act of 1964 (10 U.S.C. 2101-2111) is concerned, is eligible for financial
benefits provided in either 10 U.S.C. 2104 or 10 U.S.C. 2107, if he other-
wise qualifies. . meieeooo- 486
Retired

Civilian service

Civilian disability compensation and military retired pay

Regular Air Force sergeant retired pursuant to 10 T.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not
entitled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for per-
manent partial disability and not temporary total disability, thus
bringing payment within exception to dual payment prohibition con-
tained in 5 U.S.C. 8116(a). In application of limitation in sec. 8116(a),
there has been no recognition of distinction between temporary and
permanent disability, as statute makes no such distinction insofar as
concurrent receipt of military or naval retired pay is concerned, and
legislation would have to be enacted to permit concurrent payment of

retired pay and disability compensation_ _ ... ___ . ____.__________._. 491
Retired pay. (See Pay, retired)
Retirement

Temporary disability retirement
Active duty subsequently

Air Force officer who was placed on temporary disability retired list in
grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 to
active duty in temporary grade of lieutenant colonel for 1 day, June 30,
1970, with date of rank from July 19, 1968, and then retired for years of
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July 1970,
since prior to July 1, 1970, officer satisfied requirements of 10 T.S.C.
1211(a)(1). The officer’s entitlement to retired pay at higher grade for
2 months involved is not under 10 U.8.C. 8963(a), as he only “served’’
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes
officer to retire in grade he “holds!’ not the grade in which he “served”
on date of retirement_ _ _ _ . _ . _ ... 677
Temporary lodging allowances. (See Station Allowances, military

personnel, temporary lodgings)

MISCELLANEOUS RECEIPTS

Special account v. miscellaneous receipts

Property damage collections

Moneys received from carriers by National Credit Union Adminis-
tration (NCUA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
deposited for credit to account of Administration and not general fund of
Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for
application, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.S.C. 1755, which provides for deposit of collections from credit
unions with Treasurer of U.S. for credit to account of Administration.. 545
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NONDISCRIMINATION Page
Contracts. (See Contracts, labor stipulations, nondiscrimination)
Requirement

Appointments

Upon determination that employee who received excepted Schedule
B appointment at grade GS-9 was discriminated against because of
race or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5
CFR 713.202, as she qualified for a GS-11 position and was assigned
and performed work warranting a GS-11 classification, correction of
personnel action and adjustment in pay is legally justified on basis
original classification and appointment as GS-9 was illegal, and correc-
tive action is not viewed as retroactive promotion such as ordinarily
is prohibited by law . . _ e 581

OFFICERS AND EMPLOYEES
Compensation. (See Compensation)
Concurrent receipt of two benefits

Although civilian position held by retired officer of Regular com-
ponent of uniformed services in U.S. Army Special Services Agency,
Europe—local nonappropriated fund activity—is position subject to
reduction of retired pay prescribed by 5 U.S.C. 5532(b), reduction is
not required in officer’s retired pay as reduction would exceed amount
officer receives from civilian employment with additional reduction in
retired pay, result that is not within contemplation of Dual Compen-
sation Act of 1964, for it is unreasonable to require retired officer to accept
smaller amount after employment in civilian position with Govt. than
amount of retired pay he was receiving before that time________________ 604
Death or injury

Disability compensation, etc.

Military retired pay

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914,
who while employed as civilian in Federal Govt. loses use of finger,
is not entitled to concurrent payment of civilian disability compensation
and military retired pay on basis the compensation would be paid for
permanent partial disability and not temporary total disability, thus
bringing payment within exception to dual payment prohibition con-
tained in 5 U.S.C. 8116(a). In application of limitation in sec. 8116(a),
there has been no recognition of distinction between temporary and
permanent disability, as statute makes no such distinction insofar as
concurrent receipt of military or naval retired pay is concerned, and
legislation would have to be enacted to permit concurrent payment of
retired pay and disability compensation_______ ... __ ... ______ 491
Dual compensation

Concurrent military retired and civilian service pay. (See Compensation,

double, concurrent military retired and civilian service pay)
Overseas

‘‘Actual residence’’

The term “actual residence” is not defined in 5 U.8.C. 5722 or
implementing regulations, which authorize travel and transportation
expenses for new appointees to posts of duty outside continental U.S.,
and is for determination from facts of each case. Although term as used
in sec. 5722 generally would be understood to mean place at which ap-
pointee physically resides at time of appointment, term may include ‘“legal
residence’’ or ‘‘domicile’’ of employee. ... - - 644
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OFFICERS AND EMPLOYEES—Continued Page
Overseas—Continued
Hired overseas
Residence in United States, etc.

Travel and transportation expenses of newly appointed employee
from foreign country may be paid by Canal Zone agencies if employee
at time of appointment has place of actual residence in U.S,, its terri-
tories or possessions. However, as 5 U.S.C. 5722 authorizes payment of
such expenses only from employee’s place of actual residence at time of
appointment, reimbursement may not exceed that which would have
been allowed employee for travel and transportation from place of
actual residence in U.S., its territories or possessions_ _ ... .. ... 644

Former employee of Canal Zone Govt. whose place of actual residence
was in California, but who at time of appointment was temporarily
residing in Costa Rica, and who had transported his household goods
to Costa Rica in his own truck prior to signing employment agreement,
which he signed in Costa Rica prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Costa Rica to
Canal Zone in accordance with provisions of Office of Management and
Budget Cir. No. A-56, but he may not be reimbursed expenses of moving
from California to Costa Rica since these expenses were not incurred in
anticipation of his appointment in Canal Zone_ _ ___.__. .. .. __._...... 644
Overtime. (Sec Compensation, overtime)

Per diem. (See Subsistence, per diem)
Severance pay

Reassignment refused

Refusal of civilian employee to accept order of reassignment to
another geographical area, made for best interests of Govt., constituting
insubordination within meaning of delinquency and misconduct as
contemplated by sec. 530.705 of Civil Service Regs., employee is not
entitled to severance pay under 5 U.S.C. 5595, which is authorized for
employee separated ‘‘through no fault of his own” when he declines to
accept assignment to another commuting area in connection with transfer
of functions or reduction in force and therefore loses his job because of
technological innovations and improved efficiency, or closing or curtail-
ment of Federal installations. _ - . .o . 476

Indication in Standard Form 57, Application for Federal Employment,
that appiicant would not accept employment outside state of residence
does not make him as Federal employee immune from reassignment, as
purpose of Form 37 is to inform appointing officers and not to embody
contract of employment; and, therefore, condition imposed in employ-
ment application does not entitle employee who refuses to accept
reassignment outside initial state of employment in interests of Govt.
to severance pay authorized in 5 T.8.C. 5595 for employees involuntarily
separated from service through no fault of their own._._____.__..___._. 476

Separation status

Distinction between separations involving transfer of function or
reduction-in-force situation and declination of reassignment situation
is that in first situation the primary purpose of employee’s transfer is
to meet responsibility to employee, whereas second situation is ordered
reassignment of employee for good of service——first situation involves
declination of offer; the second, refusal to follow order. Fact that equal
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OFFICERS AND EMPLOYEES—Continued
Overseas—Continued
Separation status—Continued
treatment for employment purposes is accorded to employees in both
situations under Displaced Employee Program provided by sec. 350.301
of Civil Service Regs. does not negate distinction to require equal treat-
ment of employees in both situations for serverance pay purposes__.__._
Training
Expenses
Meals and room at headquarters
Cost of catering services furnished by hotel located in Dist. of Columbia
to conference held pursuant to Govt. Employees Training Act, 5 U.S.C.
Ch. 41, and considered proper administrative expense when necessary to
achieve objectives of training program, may be paid, prohibition in 40
U.8.C. 34 regarding procurement of hotel room accommodations in
Dist. of Columbia in absence of express appropriation for rental of
space for Govt. use in District having no application, even though cost
of using hotel facilities are included in catering charges, as cost of space
is merely cost item included by hotel in fixing catering charges and rental
of space per seisnot involved___._________________________________
Travel expenses. (See Travel Expenses)
Traveltime
Overtime. (See Compensation, overtime, traveltime)
Wage board employees
Compensation. (Se¢ Compensation, wage board employees)
PAY
Active duty
Subsequent to temporary disability retirement
Effect on retired pay
Air Force officer who was placed on temporary disability retired list
in grade of major effective June 1, 1968, recalled under 10 U.8.C. 1211
to active duty in temporary grade of lieutenant colonel for I day, June 30,
1970, with date of rank from July 19, 1968, and then retired for years of
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July1970,
since prior to July 1, 1970, officer satisfied requirements of 10 U.S.C.
1211(a)(1). The officer’s entitlement to retire pay at higher grade for 2
months involved is not under 10 U.S.C. 8963(a), as he only ‘“served”’
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes
officer to retire in grade he “holds’” not the grade in which he ‘‘served”
on date of retirement. . _ . _ . ao__-
Civilian employees. (See Compensation)
Retired
Advancement on retired list
Evidence of satisfactory service in another service
Rule in 49 Comp. Gen. 618 to effect that members of armed services
would be entitled to retired pay based on pay of higher grade, whether
temporary or permanent, in which member served satisfactorily, even
though higher grade was in other than service from which he retired,
is equally applicable to Army members, notwithstanding 10 U.S.C.
3963(a), under which members are retired, seems to require that
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PAY—Continued

Retired=-—Continued

Advancement on retired lists=~Continued

Evidence of satisfactory service in another service—Continued
qualifying service be in Army, since that section, as well as 10 U.8.C.
8963(a), involved in ruling, have common legislative source. Under 10
U.8.C. 3963(a), Secretary is authorized to determine qualification for
higher pay; and, therefore, there is no objection to administrative
settlement of retroactive retired pay due that is not barred by 31 U.5.C.
71a, and 10-year limitation period begins to run after final admini-
strative determination of satisfactory service.______ .. ___ . .....
Pay adjustment

Members of uniformed services advanced in grade on retired list
without regard to whether their active duty service in higher grade
was in temporary or permanent grade or whether satisfactory service
was in same service from which retired may be paid adjustments in
retired pay from date of retirement even though required administrative
approval of satisfactory service was made more than 10 years subsequent
to retirement, for under rule that claim which by statute is not payable
until its validity is determined by designated agency does not accrue
until determination of validity has been made, members’ claims for
adjustment of their retired pay are not barred by act of Oct. 9, 1940,
as 10-year statute of limitation began to run from date of administrative
determination of entitlement to higher grade and not date of retirement.. ..

Since claim which by statute is not payable until its validity is
determined by designated agency does not accrue until determination
of validity has been made, it is not barred until 10 years after admini-
strative determination is made and, therefore, application of act of
Oct. 9, 1940, 10-year statute of limitation, does not take effect until
secretarial approval of advancement of members on retired list without
regard to whether satisfactory active duty service was in permanent or
temporary grade, or in service from which retired. Readjustment
payments that had been disallowed may be paid administratively, as
well as future claims, whether retirement was for disability or under 10
U.S.C. 8964, and notwithstanding member’s higher grade was in
service from which retired, and order effecting change to higher grade
constitutes date of administrative determination of satisfactory service
in higher grade when issued on same day as determination.._...._......

Concurrent military retired and disability compensation

Prohibition

Conclusion that exemption provision in Dual Compensation Act
(5 U.8.C. 5532(c)) to requirement that retired pay of Regular officer must
bereduced when employed as civilian by Federal Govt. (5 U.S.C. 5532(b))
applies only if retirement was direct result of armed conflict, or was
caused by instrumentality of war in wartime, is justified on basis of
legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. Uniled Stales, 186 Ct. Cl. 165,
holding that disability—perforated eardrum—that was war-incurred
but was not disabling and did not constitute significant factor in
officer’s retirement met requirements of exception to dual compensation
restrictions will not be followed, as case is based on particular facts
Involved oo e e e e
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PAY—Continued
Retired —Continued
Concurrent military retired and disability compensation—Continued
Prohibition~~Continued
Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not
entitled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for perma-
nent partial disability and not temporary total disability, thus bringing
payment within exception to dual payment prohibition contained in 5
U.S.C. 8116(a). In application of limitation in sec. 8116(a), there has
been no recognition of distinction between temporary and permanent
disability, as statute makes no such distinction insofar as concurrent
receipt of military or naval retired pay is concerned, and legislation
would have to be enacted to permit concurrent payment of retired pay
and disability compensation_ ______ ... . __.._________
Although civilian position held by retired officer of Regular component
of uniformed services in U.S. Army Special Services Agency, Europe—
local nonappropriated fund activity—is position subject to reduction
of retired pay prescribed by 5 U.S.C. 5532(b), reduction is not required
in officer’s retired pay as reduction would exceed amount officer receives
from civilian employment with additional reduction in retired pay,
result that is not within contemplation of Dual Compensation Act of
1964, for it is unreasonable to require retired officer to accept smaller
amount after employment in civilian position with Govt. than amount
of retired pay he was receiving before that time_________.____________
Disability
Active duty recall
Subsequent retirement
Air Force officer who was placed on temporary disability retired list
in grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211
to active duty in temporary grade of lieutenant colonel for 1 day, June
30, 1970, with date of rank from July 19, 1968, and then retired for years
of service under 10 U.S.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July
1970, since prior to July 1, 1970, officer satisfied requirements of 10
U.S.C. 1211(a)(1). The officer’s entitlement to retired pay at higher
grade for 2 months involved is not under 10 U.S.C. 8963(a), as he only
“served’’ 1 day in temporary grade, but under 10 U.S.C. 8961, which
authorizes officer to retire in grade he ““holds” not the grade in which
he “‘served” on date of retirement_ _ ____ . _ . _ .. _...-
Physical examination for promotion determination
Major in Air Force Reserves, who before recommended promotion to
grade of lieutenant colonel could take effect was retired under 10 U.S.C.
1201, effective July 9, 1970, with S80-percent disability, and who had
undergone two physical examinations, one in connection with ‘‘projected
voluntary retirement,” other incident to disability retirement, is not
entitled to retired pay computed at higher grade, as disability for
which officer was retired was not found to exist as result of physical
examination for promotion within meaning of 10 U.S.C. 1372(3), nor
are examinations within purview of Brandt v. United States, 155 Ct. Cl.
345, holding that where physical examinations in connection with
promotion and retirement are given close together, physical disability
can be said to be result of examination for promotion____.__.____._____
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PAY—Continued Poge

Retire1—C ontinued

Grade, rank, etc., at retirement

Service in higher rank than at retirement

Rule in 49 Comp. Gen. 618 to effect that members of armed services
wouid be entitled to retired pay based on pay of higher grade, whether
temporary or permanent, in which member served satisfactorily, even
though higher grade was in other than service from which he retired, is
equally applicable to Army members, notwithstanding 10 U.S.C. 3963(a),
under which members are retired, seems to require that qualifying
service be in Army, since that section, as well as 10 U.S.C. 8963(a),
involved in ruling, have common legislative source. Under 10 U.8.C.
3963(a), Secretary is authorized to determine qualification for higher
pay; and, therefore, there is no objection to administrative settlement of
retroactive retired pay due that is not barred by 31 U.S.C. 71a, and
10-year limitation period begins to run after final administrative deter-
mination of satisfactory serviee__ ... ... 86

Members of uniformed services advanced in grade on retired list
without regard to whether their active duty service in higher grade
was in temporary or permanent grade or whether satisfactory service
was in same service from which retired may be paid adjustments in
retired pay from date of retirement, even though required administrative
approval of satisfactory service was made more than 10 years subsequent
to retirement, for under rule that claim which by statute is not payable
until its validity is determined by designated agency does not accrue
until determination of validity has been made, members’ claims for
adjustment of their retired pay are not barred by act of Oct. 9, 1940,
as 10-year statute of limitation began to run from date of administrative
determination of entitlement to higher grade and not date of retirement. 607

Since claim which by statute is not payable until its validity is
determined by designated agency does not accrue until determination
of validity has been made, it is not barred until 10 years after admin-
istrative determination is made and, therefore, application of act of
Oct. 9, 1940, 10-year statute of limitation, does not take effect until
secretarial approval of advancement of members on retired list without
regard to whether satisfactory active duty service was in permanent or
temporary grade, or in service from which retired. Readjustment pay-
ments that had been disallowed may be paid administratively, as well as
future claims, whether retirement was for disability or under 10 U.S.C.
8964, and notwithstanding member’s higher grade was in service from
which retired, and order effecting change to higher grade constitutes
date of administrative determination of satisfactory service in higher
grade when issued on same day as determination_ . ___________... ... 607

PERSONAL SERVICES

Private contract ». Government personnel

Employment recruiting i

Contracts with District of Columbia Urban Corps, part of DD.C.
Govt.,, and similar Urban Corps and other organizations, including
profit-making organizations, in other localities may not be entered into
by Federal agencies for purpose of recruiting students and dealing with
educational institutions because type of services contemplated can be
performed more economically and feasibly by their own personnel.
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PERSONAL SERVICES—Continued Page
Private contract yv. Government personnel-=Continued
Employment recruiting=—-Continued
Even if contract arrangement were permitted with D.C. Urban Corps,
‘‘override” payable would constitute reimbursement to D.C. Govt. that
is barred by sec. 601 of Economy Act of 1932 (31 U.S.C. 686); moreover,
any payment received would be for deposit into Treasury of U.S. to
avoid augmentation of D.C. appropriation used to fund Corps_.._____. 553
POST OFFICE DEPARTMENT
Star route contracts
Readjustment compensation
Method of computation
The unilateral change by Post Office Dept. from so-called “‘operating
ratio method’’ to new formula to determine readjustment of compen-
sation under star route contracts pursuant to 39 U.S.C. 6423 whereby
increases in profit are governed exclusively by additional capital ex-
penditures incurred through purchase or maintenance of capital goods is
not prohibited by statute, and denial of adjustment is not considered dis-
pute concerning question of fact within meaning of ““Disputes’ clause of
contract. Although sec. 6423 gives star route contractor right to ask for
readjustment of compensation and to expect reasonable return, Post-
master General has discretionary authority to determine that operating
ratio method converts star route contract into undesirable type of cost-
plus contract whereby profit is allowed as percentage cost. - .. ... _____ 694
PROPERTY
Public
Damage, loss, etc.
Recovery disposition
Moneys received from carriers by National Credit Union Adminis-
tration (NCUA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
deposited for credit to account of Administration and not general fund of
Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for
application, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.8.C. 1755, which provides for deposit of collections from credit
unions with Treasurer of U.S. for credit to account of Administration_._. 545
REGULATIONS
Implementing procedures
Monroney Amendment
Wage adjustments
In retroactive application of Monroney Amendment wage schedule,
5 U.S.C. 5341(c), pursuant to U.S. Civil Service Bulletin No. 532-9,
dated Sept. 23, 1970, when comparison of individual wage payments evi-
dences previous wage schedule payments were less than employee is
entitled to under Monroney Amendment, employee should be paid differ-
ence; and if previous payment was greater than amount due under
amendment, employee may retain difference. However, where com-
parison of individual payments shows that underpayments equal over-
payments, no payment is due employee. - __ . _______._._____ 495
RESERVE OFFICERS’ TRAINING CORPS
(See Military Personnel, Reserve Officers’ Training Corps)
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ROADS AND TRAILS Page
(See Highways)
SALES
Bids
Mistakes
‘‘Apparent on face of bid’’ requirement
Bid on surplus steel bars offering unit and extended prices that were
incompatible with footage shown in sales invitation, and which was
verified as intending to buy steel at total bid price reflected in bid, thus
making it highest bid received, may not be accepted. While both DSAM
Disposal Manual and par. 2-406.2 of Armed Services Procurement Reg.
authorize correction of clerical mistake ‘“apparent on the face of the bid,”
since error could have occurred in either unit or bid price, mistake is not
apparent, as intended bid cannot be ascertained from bid itself; and bid
correction, even if pecuniarily advantageous to Govt., would be harmful
to competitive system_ _ . _ _ e 497
STATION ALLOWANCES
Military personnel
Temporary lodgings
Delayed departure no fault of member or dependents
Additional temporary lodging allowance provided by par. M4303-
2e(2), Joint Travel Regs., when departure of member with dependents
from overseas duty station is delayed beyond 10-day period of entitlement
through no fault of member or dependents, should not have been paid
to member whose departure was delayed awaiting court-martial proceed-
ings, since charges of misconduct against member established prima
facie that he was not without fault for delay. Therefore, there was no
entitlement to allowance for period during which charges were pending,
and member would be eligible to receive allowance only if exonerated
from blame. However, having been found guilty—and it is immaterial
if charges were made in civil action or under Uniform Code of Military
Justice—erroneous allowance payments would be for recoupment but
for fact administrative regulations were not clear_______.___._____. 537
STATUTES OF LIMITATION
Claims
Date of accrual
Administrative determinations
Since claim which by statute is not payable until its validity is deter-
mined by designated agency does not accrue until determination of
validity has been made, it is not barred until 10 years after administrative
determination is made and, therefore, application of act of Oct. 9, 1940,
10-year statute of limitation, does not take effect until secretarial
approval of advancement of members on retired list without regard to
whether satisfactory active duty service was in permanent or temporary
grade, or in service from which retired. Readjustment payments that
had been disallowed may be paid administratively, as well as future
claims, whether retirement was for disability or under 10 U.S.C. 8964,
and notwithstanding member’s higher grade was in service from which
retired, and order effecting change to higher grade constitutes date of
administrative determination of satisfactory service in higher grade
when issued on same day as determination. . ... _ - oo oo _. 607
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STATUTES OF LIMITATION-—Continued Page
Claims—Continued
Date of accrual——Continued
Retired pay

Members of uniformed services advanced in grade on retired list
without regard to whether their active duty service in higher grade was
in temporary or permanent grade or whether satisfactory service was
in same service from which retired may be paid adjustments in rétired
pay from date of retirement, even though required administrative
approval of satisfactory service was made more than 10 years subsequent
to retirement, for under rule that claim which by statute is not payable
until its validity is determined by designated agency does not accrue
until determination of validity has been made, members’ claims for
adjustment of their retired pay are not barred by act of Oct. 9, 1940,
as 10-year statute of limitation began to run from date of administrative
determination of entitlement to higher grade and not date of retirement. 607

STATUTORY CONSTRUCTION
Legislative intent

Statute as a whole

When giving effect to plain meaning of words in statute leads to
absurd or unreasonable result clearly at variance with policy of legisla-~
tion as whole, purpose of statute rather than its literal words will be
followed . _ . e ieeeaa 604

SUBSISTENCE
Per diem

Travel by trailer, truck-camper, etec.

Claim for per diem by postal employee in lieu of subsistence in con-
nection with use of truck-camper instead of hotel or motel room while
on field assignment may be paid pursuant to sec. 6.2(e) of Standardized
Govt. Travel Regs. which provides for per diem allowance for travel
by means of privately owned trailer, for although truck-camper is not
trailer it is temporary living unit and may, therefore, be viewed as
within regulations for purposes of approving per diem allowance, and
allowance not having been approved in advance may under regulation
be post approved. _ .. e 647

TRANSPORTATION
Automobiles
Military personnel
Authority
Scope

Where transportation services accorded privately owned vehicles of
members of uniformed services transferred overseas under permanent
change of duty station orders is a joint one by ocean and land carriers,
movement cannot be characterized as ‘“American shipping service’
under 10 U.S.C. 2634, and service, therefore, is unauthorized, even
though more economically than port-to-port water transportation, Also
beyond scope of section is inland movement of vehicle to permit use of
water-land transportation by U.S.-flag carriers and U.S. land carriers
in order to obviate use of foreign flag, port-to-port water transportation.
Authorization for shipment of privately owned vehicles at Govt. expense
is limited to transportation by water and such inland movements as are
necessarily incidental to water transportation and capable of being
performed by ocean carriers as bona fide “‘shipping services”__________ 615
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TRANSPORTATION—Continued
Automobiles—Continued
Military personnel-—Continued
Containership ocean transportation
Cost of overland movement of privately owned motor vehicles of
members of uniformed services incident to their shipment overseas
pursuant to 10 T.8.C. 2634 when member is ordered to make permanent
change of station may be paid from appropriated funds where vehicles
are placed in containers some distance from shipside, as this kind of
service is within scope of sec. 2634 relating to use of “American shipping
services.”” Also there is no objection to ocean carrier accepting con-
tainerized eargo at port from which it does not operate containership
and transporting vehicle for its own convenience and at its own expense
to another port from which it operates containership, where overall cost
to Govt. is as if vehicle moved by water from port to which delivered..
Land transportation
Authority in 10 U.S.C. 2634 for shipment at Govt. expense of pri-
vately owned vehicles of members of uniformed services ordered over-
seas on permanent change of station does not permit land movement of
vehicles from one port to another in order to utilize U.S.-flag shipping - -
and although it is permissible to ship vehicles by water at Govt. expense
from one port to alternate port for transhipment to U.S.-flag carriers,
prudent management should require owners to deliver their vehicles to
ports from which U.S.-flag shipping is available—nor is land movement
of vehicles between two ports authorized under sec. 2634 where vehicle
is delivered to port from which no ocean transportation is reasonably
available . _ . e meccaeas
Bills of lading
Commercial converted to Government
Ocean freight
The fact that commercial bill of lading covering shipment of radio
equipment from Canada to California for export was required to be
converted to Govt. bill of lading and second Govt. bill of lading was
issued for California to Australia part of shipment does not preclude
application of lowest available rate to determine charges from California
to Australia and recovery from ocean carrier of overcharge that is differ-
ence between local and overland rates for ocean freight and which in-
cludes wharfage and hauling charges. Export nature of shipment was
known to carriers, and but for requirement to use U.S. Govt. bills of
lading, a through export bill of lading would have issued, and, furtber-
more, under Govt. bills of lading, shipment was made subject to terms
and rates of commercial shipments._ ... ____ . __________ ... .. .____
Dependents
Military personnel
Dislocation allowance
First duty station
Place where member of uniformed services reenlisted after dis-
charge from last duty station witbh no further assignment contemplated
is place from which be was ordered to active duty within meaning of
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TRANSPORTATION—Continued
Dependents—Continued
Military personnel—Continued
Dislocation allowance—Continued

First duty station—Continued
par. M9004-1, item 1, of Joint Travel Regs., which provides that dis-
location allowance will not be payable in connection with permanent
change-of-station travel performed from home or from place from which
ordered to active duty to first permanent duty station upon reenlist-
ment; and, therefore, member transferred on temporary duty for hospital
treatment is not entitled to dislocation allowance to relocate his house-
hold incident to his transfer to the hospital since hospital was his first
permanent assignment under reenlistment_ _ ________________________

Hospital transfers ’

Since under par. M7004-5 of Joint Travel Regs. a member of
uniformed services whose dependents had moved at Govt. expense “as
for a permanent change of station” incident to his assignment to hospital
for extended treatment would be entitled to further transportation of
dependents upon his transfer from hospital to permanent duty station,
he would also be entitled to dislocation allowance upon relocation of
his household incident to transfer from hospital . .______._____..__._._

Navy officer detached from duty overseas and assigned to hospital
“for study and treatment if indicated and appearance before a Medical
Board and pre-retirement physical examination,” who before moving
his dependents home maintained them for short period in vicinity of
hospital until he was placed on temporary disability retired list, is
entitled to dislocation allowance, since par. M9003-3a, Joint Travel
Regs., providing allowance incident to hospital transfer applies to
officer and not par. M9004-1, item 2, which probibits payment of allow-
ance in connection with separation, release from active duty, placement
on disability retired list, or retirement, since at time officer’s orders
were issued there was only possibility of retirement or transfer to tem-
porary disability retired list_ _ - . _ e ..
Household effects

Military personnel

Replacement for effects damaged or destroyed

Replacement items for household effects of members of uniformed
services assigned in Europe, which were destroyed by fire before delivery
was effected, may not be shipped at Govt. expense, authority in 37
U.S.C. 406(b) to ship household effects at Govt. expense incident to
change of station relating to effects possessed by member on effective
date of orders, or effects acquired shortly thereafter in exceptional
circumstances, and before they are turned over to transportation officer
or carrier for shipment, at which time member’s shipping rights are
exhausted, even though original shipment is damaged or destroyed in
transit. Moreover, to authorize replacement shipments under 37 U.S.C.
406 would provide duplicate transportation benefits, since compensation
paid pursuant to 31 U.S.C. 241 for destroyed property includes cost of
transportation. . . . e
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TRANSPORTATION—Continued Page
Rates
Export
Through rate
Bills of lading status

The fact that commercial bill of lading covering shipment of radio
equipment from Canada to California for export was required to be
converted to Govt. bill of lading and second Govt. bill of lading was
issued for California to Australia part of shipment does not preclude
application of lowest available rate to determine charges from California
to Australia and recovery from ocean carrier of overcharge that is differ-
ence between local and overland rates for ocean freight and which includes
wharfage and hauling charges. Export nature of shipment was known to
carriers, and but for requirement to use U.S. Govt. bills of lading, a
through export bill of lading would have issued, and, furthermore, under

jovt. bills of lading, shipment was made subject to terms and rates of
commercial shipments. . . .. i 601
TRAVEL EXPENSES
Overseas employees
Hired overseas
Residence in United States, etc.

Travel and transportation expenses of newly appointed employee
from foreign country may be paid by Canal Zone agencies if employee
at time of appointment had place of actual residence in T.8., its terri-
tories or possessions. However, as 5 U.S.C. 5722 authorizes payment of
such expenses only from employee’s place of actual residence at time of
appointment, reimbursement may not exceed that which would have
been allowed emplovce for travel and transportation from place of
actual residence in U.8., its territories or possessions........_._...... 644

Former employee of Canal Zone Govt. whose place of fwtual resxdonce
was in California, but who at time of appointment was temporarily
residing in Costa Rica, and who had transported his household goods to
Costa Rica in his own truck prior to signing employment agrecment,
which he signed in Costa Rica prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Costa Rica to Canal
Zone in accordance with provisions of Office of Management and Budget
Cir. No. A-56, but he may not be reimbursed expenses of moving from
California to Costa Rica since these expenses were not incurred in
anticipation of his appointment in Canal Zone. _ . ... .. ... .. 644

WORDS AND PHRASES
‘‘Actual residence’’

The term ‘‘actual residence’” is not defined in 5 U.8.C. 5722 or im-
plementing regulations, which authorize travel and transportation
expenses for new appointees to posts of duty outside continental U.8.,
and is for determination from facts of each case. Although term as used
in sec. 5722 generally would be understood to mean place at which
appointee physically resides at time of appointment, term may include
“legal residence’’ or “domicile” of employee. ... . oaiooo. 644

O



